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Forensic science in Ukraine is an essential component
of justice in all types of proceedings, including in criminal
proceedings. In order to ensure fairness and efficiency in court
judgements, it is important to continually improve forensic
examination procedure in light of international experience.
The modern world is changing increasingly rapidly, and
technologies are developing faster than ever. This poses
new challenges and tasks for forensic expertology. Thus,
particular emphasis should be placed on forensic computer
examination since malicious users quickly implement the
latest achievements of scientific and technological progress in
criminal activities. Law enforcement and judicial bodies should
stay ahead criminals by possessing a high level of expertise
in technical and technological innovations and skills in
working with them. That is why a strong awareness of forensic
experts and researchers about the latest achievements and
international experience in the forensic science field is highly
important. This requires regular skill upgrading, exchange
of developments and experience between Ukrainian and
foreign experts. The Theory and Practice of Forensic Science and
Criminalistics Research Paper Collection always contributes to
such exchanges, publishing research of Ukrainian and foreign
scientists on its pages.

This article is translation of the original Ukrainian content, which source is available at the link:
https://khrife-journal.org/index.php/journal (translated by Daryna Dukhnenko). The author acknowledges
translation as corresponding to the original.

© 2022 The Author(s). Published by National Scientific Center «Hon. Prof. M. S. Bokarius Forensic Science
Institute» & Yaroslav Mudryi National Law University.

This is an open access article distributed under Creative Commons Attribution License (CC_BY_4.0.0) allowing
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There is also a need to increase the
level of technical support in forensic
science institutions by upgrading
forensic lab equipment in order to
improve quality, reduce execution time
and enhance credibility of forensic
examination results. In this connection,
it is essential to develop new methods
and methodologies for forensic expert
research which will help to enhance
the efficiency of carrying out forensic
examinations through the use of
modern equipment and technologies.
The improvement of forensic science in
Ukraine is a fundamental component of
expert support for justice in general and
in criminal proceedings in particular.
In recent years, the role of forensic
science as an incredibly important tool
for detecting, investigating and resolving
crimesin Ukraine has grown significantly;
therefore, a purposeful development
of this field is one of the essential tasks
of our state. In conditions of Ruscism
(Russian fascism) aggression against
Ukraine, forensic experts, as much as
law enforcement agencies, participate
in inspections of ruined buildings and
other infrastructure facilities in order
to help seize and record evidence in
a professional manner. Moreover, they
investigate various consequences of the
use of weapons that have caused harm to
the state, its citizens and legal persons.

At the end of the 20th and the
beginning of the 21st century, the
world’s scientific thought substantially
contributed to improving quality and
obtaining accurate results concerning
expert research. For this reason, to
ensure efficiency and enhance quality
of forensic expert activities, it is vital to
observe international standards and take
into account experience gained by world
science and research practice.

One of the major steps towards the
development of forensic science in
Ukraine is to raise funding to improve
material and technical support of the
forensic science field. There is also a need
to ensure proper training of specialists
for work on new equipment, constantly
improve their professional development,
and maintain a high level of professional
expertise, abilities, and skills of forensic
scientists. The content included in the
Theory and Practice of Forensic Science and
Criminalistics Research Paper Collection
will help you acquire a required expertise
within the latest theoretical developments
and practical research.

National Scientific Center «Hon. Prof.
M. S. Bokarius Forensic Science Institute»
actively promotes exchange of experience
between specialists by reaching out to
foreign forensic science institutions. The
domestic legislation stipulates the right
of state specialized institutions where
forensic examinations are conducted to
establish international scientific contacts
with forensic science institutions of other
states, to hold joint scientific conferences,
symposia, seminars, to exchange trainees,
scientific information, printed and
electronic editions, as well as to issue joint
periodicals in the field of forensic science
and criminalistics.

Currently, the Theory and Practice
of Forensic Science and Criminalistics
Research Paper Collection is indexed in
the following online abstract and citation
databases: Academic Scientific Journals
Indexing, Bielefeld Academic Search
Engine (BASE), Directory of Open Access
Journals (DOAJ), Directory of Open Access
Scholarly Resources (ROAD), Directory
of Research Journals Indexing (DRJI),
ERIH PLUS, Eurasian Scientific Journal
Index (ESJI), Europub, Index Copernicus
International, Google Scholar, MIAR,
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Polska Bibliografia Naukowa, RefSeek,
ResearchBib, Ulrich’s, WorldCat, the
Register of Scientific Publications of
Ukraine. Full-text online versions of
the collection are available on Internet
on the platforms of the V. I. Vernadskyi
National Library of Ukraine, libraries of
forensic science institutions of Ministry
of Justice of Ukraine, higher education
institutions of Ministry of Internal Affairs
of Ukraine, etc. The collection is also
indexed by Crossref: registrar of digital
object identifiers (DOIs) registration. All
this contributes to exchange of scientific
developments between authors of our
edition and scientists worldwide.
Referring directly to the content of the
Theory and Practice of Forensic Science and
Criminalistics current issue (No. 29), let’s
briefly summarize its main provisions.
The article authored by Snieguolé
Matuliené (Lithuania), Doctor of Law,
Professor, Viktor Shevchuk (Ukraine),
Doctor of Law, Professor, Honored Lawyer
of Ukraine, and Jurgita Baltriniené
(Lithuania) is dedicated to the European
and domestic experience of using
artificial intelligence in activities of
law enforcement and justice agencies.
Specifically, the research paper outlines
current issues of the application of
artificial intelligence technologies in
law enforcement and justice bodies in
the conditions of martial law and global
threats; identifies the main trends, issues
and forensic research prospects using
artificial intelligence through the prism of
Europeanintegration processes; highlights
gaps in the normative and legal regulation
of the use of digital technologies; outlines
directions for its improvement. The
European development vector of modern
criminalistics and forensic science in
Ukraine significantly affects directions of
formation of modern forensic knowledge.

Under such circumstances, the time has
come for formation, introduction and
active application of a new scientific field
of forensic science: Digital Criminalistics.
At present, digital criminalistics tools
help identify, document and investigate
war crimes committed by Russian
occupation troops in the territory of
Ukraine. The paper substantiates the
need to revive scientific research in the
field of digital criminalistics, which today
is becoming a strategic direction in the
development of modern criminalistics as
a European science. Authors singled out
and analyzed new scientific approaches to
resolving debatable issues and identified
promising directions for further scientific
developments.

The research paper authored by
Boivob Majumder (India) presents results
of comparative study related to plea
bargaining’s application in India and
some foreign countries. Plea bargaining
is known as a means of settling court
disputes around the world. Application,
scope and operation of plea bargaining
significantly change depending on
peculiarities of common and civil law
in each particular state. The author has
analyzed these differences on the example
of various jurisdictions of such pleas in
the USA, Italy and India and put forward
the thesis as to introduction of a structure
which would ensure timely justice
administration. Indian courts are being
battered by the rise in criminal cases.
Prisons are now overflowing with inmates
who are being held without a trial due to
the ongoing delays in case resolution.
India has developed plea bargaining (as
a response to this sad status of the judicial
system), which was acknowledged as
a trustworthy strategy for concluding
open cases and accelerating the criminal
justice  system. However, despite
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years of conceptualization, the Indian
criminal justice system has yet to adopt
plea bargaining. The paper by Indian
colleague attempts to research whether
plea bargaining in India in its present
form and structure is adequate to achieve
that goal by weighing its advantages
and disadvantages in the context of the
Indian judicial system. Given the above,
it is proposed to introduce changes to
this contemporary dispute resolution
mechanism.

The article by Ivan Yatsenko
(Ukraine), Doctor of  Veterinary
Medicine, Professor, studies into legal
status of a forensic expert as a subject of
forensic science activity in the context
of the latest legislation of Ukraine. It
has been proven that elements of legal
status of forensic expert, provided for
by civil, economic, administrative and
criminal legislation of Ukraine, as well
as by departmental regulatory legal acts,
do not fully correlate with each other:
they have different rights, obligations,
prohibitions, restrictions and the legal
responsibility of forensic expert, that
can negatively affect implementation of
the principles of forensic expert activity,
in particular impartiality of conducting
forensic veterinary examination, as
well as the provision of a substantiated,
objective, reliable, correct and truthful
expert conclusion. In view of these
shortcomings, there is a need to unify
the mentioned norms for their uniform
application in order to comprehensively
implement principles of forensic expert
activity: regardless of the type of court
proceedings and grounds for carrying out
forensic examination. Amendments and
additions to mentioned normative legal
acts of Ukraine are proposed with the aim
of unifying the legal status of forensic
expert.

The following article authored by Ihor
Bohdaniuk (Ukraine), PhD in Law, Senior
Researcher, concludes research paper
section. It is proposed to differentiate the
tasks of engineering and technical research
according to four groups that define the
system as general (generic). Based on
the developed general structure of tasks
of forensic engineering and technical
research, a general list of tasks of forensic
engineering and technical research have
been formed, which will further contribute
to unification and timely modernization of
relevant sections of Research guidelines
concerning preparation and appointment
of forensic examinations and researches
in accordance with the main task lists
and approximate lists of issues to be
resolved in forensic researches in all
expert specializations of engineering and
technical types of forensic researches. It is
expedient to consider a developed general
list of tasks resolved by conducting forensic
engineering and technical researches as
the basic for new species (subspecies) of
forensic engineering and technological
researches.

The section of the collection with
case notes begins with an article by Daria
Davydenko (Ukraine), PhD in Economics,
Senior Researcher, Karina Palkova
(Latvia), PhD in Law, Docent, Yuliia
Shpak (Ukraine). The issue of ensuring
forensic expert training in conditions of
online education with the help of open
educational resources have been analyzed
by the authors. The paper studies the
issue of the need to introduce open
educational resources in order to ensure
forensic expert training in offline learning
conditions. The paper presents research
and development of National Scientific
Center «Hon. Prof. M. S. Bokarius Forensic
Science Institute» within the framework
of the Open Educational Resource: Forensic
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Science project implementation. The
research results include educational
materials on forensic science collected in
order to freely use them during forensic
expert training in Ukraine and abroad.
International experience of European
partners regarding the application of
available educational resources while
training experts in the field of law has
been considered. Expediency of applying
experience gained in this field to the
practice of conducting such training in
Ukraine in other expert specializations
has been emphasized. The research
suggests continuing to expand capabilities
of free access under conditions of
forensic expert distance learning,
introducing international educational
resources into mandatory educational and
methodological support of educational
programs.

The research by Anna Szyszka
(Poland), PhDr, is dedicated to the model
of judicial proceedings used by Polish
administrative courts. Administrative
justice in Poland consists of voivodship
administrative courts, which hear cases
in the first instance, and the Supreme
Administrative Court as a court of second
instance. The author assumes that the
introduction of a mixed model of judicial
practice ofadministrative courtseffectively
fulfils the main goal of administrative
proceedings, which is to protect individual
rights from the arbitrariness of public
administration bodies. The intrusion of
the administrative court into the sphere
of powers of the authorities is justified
by the effectiveness and efficiency of the
judiciary. This allows the complainant to
get a decision on the merits much faster.
The mixed model of judicial practice of
Polish administrative courts allows more
effective implementation of the protection
of individual rights.

The research paper by Mpykola
Dementiev (Ukraine) determines grounds,
essence, conditions and coverage of the
forensic expert’s internal conviction
in conclusions of performed research.
The essence of internal conviction is the
psychological state of a forensic expert,
his/her confidence in obtained findings,
and readiness to word conclusions. The
procedural prerequisite for ensuring
objectivity, impartiality of internal
conviction is guaranteed by the forensic
expert’s independence. External
manifestation of the forensic expert’s
inner conviction is answers to addressed
questions (in the form of categorical
judgments). The lack of internal conviction
may be embodied by the forensic expert
while formulating a conclusion as to
possibility of existence (availability) of
circumstances and facts. The author
stresses that a possible conclusion should
be distinguished from a probable one. A
possible conclusion is a form of the expert
version which probability or credibility
is determined stemming from results
of evaluation of all pieces of evidence as
a whole by the investigator, prosecutor,
investigating judge, and court.

The article authored by Kostiantin
Kapustnik (Ukraine), Honored Economist
of Ukraine, Olexiy Khomutenko (Ukraine),
PhD in Economics, Senior Researcher,
and Pavlos Kipouras (Greece), Professor,
is devoted to the need to develop
scientific and methodology basis on the
issues of carrying out forensic economic
examinations while considering other
typesofforensicexaminations. Theauthors
attempted to study the development of
scientific and methodological guidelines
on conduct of forensic economic
examinations taking account other types
of forensic examinations, substantiate
the relevance of issues associated
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with carrying out forensic economic
examinations that consider other types
of forensic examinations. As forensic
economic examinations involve the use
of other types of forensic examinations
but do not fall under the concept of
multidisciplinary forensic examination,
and conclusions of other types of forensic
examinations are not the research object
of forensic economic examination, this
paper emphasizes the need to develop
an algorithm for conducting forensic
economic examinations that take
into account other types of forensic
examinations. This will help forensic
economists to wuse conclusions of
other types of forensic examinations
in multidisciplinary research without
their evaluation, which in turn will
enable to reduce time for conducting
forensic examinations and contribute to
obtaining objective and unbiased expert
conclusions.

The research paper by Alexei
Horlachuk (Ukraine), PhD in Economics,
who constantly publishes his research
papers in our collection, is dedicated
to problematic aspects of classifying
forensic economic examinations. The
theoretical-methodological foundations
of the development of forensic economic
examination regarding the determination
of classification features of its species
composition have not only theoretical-
methodological, but also direct practical
significance in the activities of expert
economists, as well as judicial investigative
bodies in the event that the latter appoint
this type of examinations. It has been
found thatthe criterion for systematization
of the species composition of forensic
examinations is located in the economic
plane, namely in the distribution of social
productionintothe spheres of materialand
immaterial production. The next stage of

10

the distribution of economic examinations
is to the relevant industries according to
certain types of activity with the definition
of the main criterion of classification —
accordingtothetype of production activity.
Thanks to this, compliance with the set of
requirements for the scientifically based
selection of classification criteria with the
distinction of sorts and types of economic
examinations is ensured.

The content published by Iryna
Sivchuk (Ukraine), PhD in Economics,
is dedicated to research on peculiarities
of carrying out forensic merchandising
examination while investigation of crimes
related to illegal logging in Ukraine. The
negative impact of illegal logging on the
environment is substantiated as well as
changes taking place in the territories of
logging are stressed. Conducted research
is built on application of comparative
approach involving the analysis of
prices of sale and offers of this type
of timber. The definition of the terms
timber, round timber, their classification
and characteristics are also provided.
Merchandising research of round timber
presupposes obtaining raw data on
measurement of wood parameters and
applying a certain algorithm of actions in
order to assess its market value. The new
national wood quality standards have
been analyzed and the need to attract
a forest industry specialist in the course
of forensic merchandising examination
is justified.

The News of Scientific Life section
finalizes Issue No. 29 of the Theory and
Practice of Forensic Science and Criminalistics
Research Paper Collection. Its content
covers the VI Kharkiv International Legal
Forum: one of the most significant events
in the legal field in 2022. The Kharkiv
International Legal Forum is a national
legal event organized thanks to close
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and fruitful cooperation of the Ministry
of Economy, Ministry of Education and
Science, Ministry of Justice, National
Academy of Legal Sciences of Ukraine
and Yaroslav Mudryi National Law
University. A number of the most pressing
legal issues in conditions of war and
global threats of the 21st century were
discussed. These discussions involved
a range of thematic areas and various
forms of implementation, such as panel
discussions, satellite events, round
tables, presentations, master classes,
and lectures. The forum was held for the
sixth time, despite difficulties associated
with Ruscism invasion of Ukraine. More
than 1,000 experts specialized in various
fields of law from all regions of Ukraine
and 30 countries of the world (including
Great Britain, the USA, France, the
Netherlands, Germany, Italy, Switzerland,
Denmark, Norway, Lithuania, Slovenia,
Slovakia, Serbia, Azerbaijan, Kazakhstan,
Uzbekistan, Taiwan, Malaysia, Brazil, etc.)
attended the event. More than 40 speakers
joined the discussion: distinguished
Ukrainian and foreign legal scholars,
employees of state law enforcement
agencies, representatives of leading
international courts (in particular, the
International Criminal Court, European
Court of Human Rights) and scientific
institutions, as well as non-governmental
human rights organizations, etc. You can

find a more detailed summary of the
topics of the Forum participants’ reports
on the pages of the News of Scientific Life
section.

The Editorial Board of the Theory
and Practice of Forensic Science and
Criminalistics Research Paper Collection
expresses gratitude to authors of
research papers who adhere to ethical
and formal requirements at an adequate
level before submitting their scientific
articles for publication. The indicated
standards are based on the quality
standards for research papers and
rules for their presentation established
by the global scientific community.
These entail publishing principles of the
Publishing Ethics Resource Kit (PERK),
the guidelines of Elsevier, and the
Committee on Publication Ethics (COPE),
Ethical Code of Ukrainian Scientist, as
well as work experience of foreign and
Ukrainian professional communities,
scientific organizations, editorial boards
and editorial offices of editions. We highly
appreciate contribution of each scientist
to the development of the Theory and
Practice of Forensic Science and Criminalistics
Research Paper Collection: by ensuring
legal support for forensic expert activities,
we strengthen the foundations of the rule
of law in modern and future Ukraine.

We invite everyone to cooperate!
Together we will win! Glory to Ukraine!

Kliuiev, O. (2022). Development Prospects of Forensic Expertology in Ukraine in Light of In-
ternational Experience. Theory and Practice of Forensic Science and Criminalistics. Issue 4 (29).

P. 5—11. DOI: 10.32353/khrife.4.2022.01.

11


https://doi.org/10.32353/khrife.1.2022.01
https://doi.org/10.32353/khrife.3.2022.01

Research Papers

Artificial Intelligence in Law Enforcement
and Justice Bodies: Domestic and European Experience

Snieguolé Matuliené * ?, Viktor Shevchuk ** P, Jurgita Baltriiniené *** 2

* Doctor of Law, Professor, Public Security Academy of Mykolas Romeris University,
Vilnius, Lithuania, ORCID: https://orcid.org/0000-0001-5379-4412,

e-mail: m.sniega@mruni.eu

** Doctor of Law, Professor, Yaroslav Mudryi National Law University, Kharkiv, Ukraine,
ORCID: https://orcid.org/0000-0001-8058-3071, e-mail: Shevchuk_viktor@ukr.net

*** Public Security Academy of Mykolas Romeris University, Kaunas District
Prosecutor’s Office, Vilnius, Lithuania, ORCID: https://orcid.org/0000-0001-8323-0570,
e-mail: baltruniene.jurgita@gmail.com

aWriting — original draft, Validation, methodology.
b Project Administration, Supervision.

DOI: 10.32353/khrife.4.2022.02 UDC 343.98

Submitted: 20.12.2022 / Reviewed: 20.12.2022 / Approved for Print: 21.12.2022 /

Avialable online: 30.12.2022

OPEN aACCESS
e

The primary concerns of this research paper are to reveal cur-
rent issues of the application of artificial intelligence technologies in
law enforcement and justice bodies in the conditions of martial law
and global threats; to identify the main trends, issues and forensic re-
search prospects using artificial intelligence through the prism of Eu-
ropean integration processes; to highlight gaps in the normative and
legal regulation of the use of digital technologies; outline directions
for its improvement. In order to reach objectives, general scientific
and special methods (in particular, dialectical, analytical, induction
and deduction, and others) were applied. The domestic and European
experience in the application of artificial intelligence technologies in
law enforcement and justice bodies was analyzed, and their promis-
ing directions were determined. We consider that legal regulation of
the application of artificial intelligence in Ukraine should be carried
out according to European standards, rules and recommendations in
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accordance with the European integration course chosen by our state.

Note that introduction of the artificial intelligence into legal pro-

ceedings should be based preliminary on the principles of the rule of
law, observance of basic human rights, respect for honor and dignity,

equality before the law and the court, proportionality, competition
between the parties, transparency, impartiality and justice. Artificial
intelligence is not capable of completely replacing judges, however, its
implementation will contribute to the optimization of the work of the
judge and court. It is substantiated that in today’s military realities,

the issue on increasing the effectiveness of the investigation of modern
war crimes and cybercrimes with the help of digital technologies has
become acute.

Keywords: artificial intelligence; criminalistics; criminalistic
knowledge; specific expertise; digital criminalistics; forensic exam-
ination; digital evidence; war crimes investigation; crime preven-
tion; trends in the development of criminalistics.

Research Problem Formulation

With the development of information
technologies and active digitalization of
society, the beginning of the 21% century
often called the era of innovation, one of
the most relevant and significant achieve-
ments of which was artificial intelligence.
Nowadays, humanity use artificial intelli-
gence technologies quite widely in various
fields of both everyday life and professional
activity (in particular, in jurisprudence) .
Digital Revolution as a factor of the dynam-
ic development of society has contributed
to the creation of a digital economy, the
formation of the foundations of digital law,
new configuration of social relations due

to the Internet, social networks, and infor-
mation and communication technologies.
Modern digital technologies form a new
way of production, create prerequisites
for transition to a new formation, digitali-
zation of social relations and the law itself,
which regulates these relations 2.

Today, the artificial intelligence is not
just a technological trend, a buzzword, or
a temporary fad, it is the third computer
era, based on innovation and advanced
technologies. We are at the stage of funda-
mental changes unlike that experienced by
the generation of the first industrial °. The
formation of a new type of industrial pro-
duction is taking place, which is based on
Big Data and their analysis, full automation

1 TIMwunaumuyk B. T., Bapanos O. A., I'miska O. C. IIpo6iema mpaBOBOro peryiooBaHHsS y chepi
IITYIHOTO iHTEJNEKTy B KOHTEKCTi PO3BUTKY 3aKOHOZABCTBa E€Bporeiicbkoro Coosy. BicHuk
HauyioHnanvnoi akademii npagosux Hayk Ykpainu. 2022. T. 29. Ne 2. C. 35—62. DOI: 10.37635/jnal-

s1.29(2).2022.35-62 (date accessed:17.10.2022).

2 Petryshyn O. V., Hyliaka O. S. Human rights in the digital age: Challenges, threats and prospects.
Journal of the National Academy of Legal Sciences of Ukraine. 2021. Vol. 28. No. 1. Pp. 15—23. DOI:
10.37635/jnalsu.28(1).2021.15-23 (date accessed:17.10.2022).

3 Be606 E. Benuka ges’sitka. SIk [T-riranTy Ta IXHi pO3yMHi MaIllMH1 MOXYTh 3MiHUTH JIIOACTBO /

iep. 3 aHrI. I. Bosuaka. Xapkis, 2020. C. 9.
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of production, virtual and augmented re-
ality technologies, etc.?, that is a society of
digital technologies is being formed. In this
regard, S. Pichai, Head of Google remarked
that the achievements in the field of artifi-
cial intelligence will do more for humanity
that the discovery of fire or electricity °.

Digital technologies in modern reali-
ties are an integral component integrated
into all spheres of human activity. Digitali-
zation is becoming by far the most signifi-
cant factor in the economic growth of any
state and a new, innovative way of the de-
velopment of any society. Digitalization is
the newest reality of advanced countries of
European and the whole world, therefore
also of Ukraine, which has chosen the Eu-
ropean vector of development ¢. New dig-
ital reality presents legal practice and sci-
ence with many fundamentally new tasks
related to the development of effective
tools and models of legal regulation of var-
ious spheres of social life (in particular, in
the field of combating crime).

On the other hand, digital reality has
caused the emergence of new forms of
crime: cybercrime, information fraud,

a significant number of cyberattack on en-
terprises and institutions, which requires
counteraction by law enforcement agen-
cies, study and research of this phenom-
enon. Digital information (as an integral
attribute of modern crime and activities
of criminal justice bodies) determines the
prospects for the development of legal sci-
ence, in particular criminology 7, which is
at the forefront of the fight against crime in
the realities of martial law, the digitaliza-
tion of society and the active use of digital
technologies in various spheres of human
activity.

Artificial intelligence is a system that
behaves intelligently, analyzing its envi-
ronment and making fairly autonomous
decisions to achieve a goal % Artificial
intelligence systems may be purely soft-
ware-based and operate in a virtual world
(e.g., voice synthesizers, video analysis
software, search engines, speech and facial
recognition systems) or may be integrated
into hardware (e.g., robotics, unmanned
vehicles means, drones or objects of the
Internet of Things, IoT. Modern person
uses artificial intelligence every day — for

4 Kpusuupkui 0. B. IIITy4HUI IHTENEKT K iHCTPYMeHT IIpaBoBoi peopMU: IOTEHIial, TeH-

JeHnii Ta nepcrnexkTuBu. Haykoesuil sichux Hayionaavroi akademii enympiwnix cnpas. 2021. Ne 2
(119). €. 90—101. DOI: 10.33270/01211192.90 (date accessed:17.10.2022).

Clifford C. Google CEO: A. I. is more important than fire or electricity / CNBC. Feb 1, 2018. URL:
https://www.cnbc.com/2018/02/01/google-ceo-sundar-pichai-ai-is-more-important-than-fire-
electricity.html (date accessed:17.10.2022).

Jypaseins B. A., llerriTpko B. 10. PO3BUTOK KPUMIHaJIICTUKY Ta CyZ0OBOI eKCIIepTU3U B YKpaiHi:
HaOIKeHH /10 €IMHOTO EBPOIIeHichKoro mpoctopy / IIpaBoBa Hayka VKpaiHU: CyJaCHUH CTaH,
BUKJIWKYU Ta IE€PCIeKTUBU PO3BUTKY : MoHorpadisa. Xapkis, 2021. C. 651—669 ; IlleBuyk B. M.
€BpONEHChKUI BEKTOP PO3BUTKY Cy4acHOI KpUMIiHATICTUKU. Adanmayis npagosoi cucme-
mu Yxpainu do npasa €sponeiicbkozo Cot03y: meopemuyHi ma npaxmu4Hi acnekmu : MaT-au Bee-
VKp. HayK.-IIpakT. KoH®. 3 Haronu 20-1 piuH. cTBoOp. [TonTas. ropuz. in-try HIOY im. fIpociasa
Myzporo (IlosraBa, 29.09.2022). IlontaBa, 2022. C. 320—323. URL: http://pli.nlu.edu.ua/wp-
content/uploads/2022/12/36ipunk-29.09.pdf (date accessed:17.10.2022).

Tymoshenko Y. P., Kozachenko O. I., Kyslenko D. P., Horodetska M. S., Chubata M. V., Barhan
S. S. Latest technologies in criminal investigation (testing of foreign practices in Ukraine).
Amazonia Investiga. 2022. Vol. 11. No. 51. Pp. 149—160. DOI: 10.34069/A1/2022.51.03.14 (date
accessed:17.10.2022).

Baltruniené J. Dirbtinis intelektas ir duomeny apsauga kriminalistikos plétros kontekste / Krim-
inalistikos teorijos plétra ir teismo ekspertologijos ateitis: liber amicorum profesoriui Egidijui
Vidmantui Kurapkai. Kolektyviné monografija. Vilnius, 2022. P. 203.
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example, to translate texts, create subtitles
for videos or block e-mails (spam). There-
fore, artificial intelligence as the latest sci-
entific achievement needs new forensic
ideas and methods related to its use in the
fight against crime °.

Under such circumstances, the main
task of criminology is the development
and application of innovative means,
techniques and methods that make it pos-
sible to effectively collect, research, and
use various evidentiary information *° (in
particular, digital) in the pre-trial inves-
tigation and during the trial. That is why,
in the realities of wartime in Ukraine, the
question of increasing the role of forensics
and the use of artificial intelligence tech-

nologies in the activities of law and order
bodies and justice in view of European
experience and modern practice has be-
come acute.

Analysis of Recent Researches and
Publications

The scientific basis of the research was
made up of the works devoted to the
study and development of current prob-
lems of the use of digital technologies in
the activities of law enforcement agen-
cies and justice, such domestic and
foreign forensic scientists as H. K. Av-
dieieva M, R. Akerman '?, V. Bilous ¥,
0. Domashenko *, O. Dumchykov ¥,

9 Jackson C. Artificial Intelligence Changing the World of Forensics Science. EasyChair Pre-

10

11

12

13

14

15

print. 2021. No. 5815. 3 p. URL: https://easychair.org/publications/preprint/1Fmk (date
accessed:17.10.2022).

Textbook of criminalistics. Vol. 1: General theory / Ed. by H. Malevski, V. Shepitko. Kharkiv,
2016. P. 89—-93.

ABpeesa . K. IIpo6yeMy BUKOPUCTAHHS CUCTEM IITYYHOTO IHTEJIEKTY B POOOTi OpraHiB KpuMi-
HaJIBHOI I0CTUIi1. BUKOPUCMAHH MeXHOA02Il WIMYHHO20 THMeAeKMY Y Npomudii 3104 UHHOCTL &
MaT-JI1 HayK.-[IPaKT. OHJIalH-ceMinapy (Xapkis, 05.11.2020). Xapkis, 2020. C. 6—10.
Ackermann V. R., Kurapka V. E., Malewski H., Shepitko V. Schaffung eines einheitlichen euro-
paisehen Kriniinalistischen Raumes: Die Tatigkeit offentlicher Organisationen zur Starkung der
internationalen Beziehungen. Kriminalistik. 2020. Is. 6. Pp. 355—363.

Binoyc B. B. Posnp 3aco6iB KPUMIHAJIICTUKM y HPOTUZil Kibep3J09MHHOCTI. MidcHApOOHI
cmandapmu 3 kibepbesneku ma ix 3acmMOCy8aHHs 6 YKpaiHi : MaT-Ju «KpPyrJi. cToiy» (Xapkis,
19.04.2016). XapkiB, 2016. C. 15—20. URL: http://dspace.nlu.edu.ua/handle/123456789/10885
(date accessed:17.10.2022).

Jomamrenko O. M. IIpoGieMHI NUTaHHS BUKOPUCTaHHS IU(GPOBUX AOKa3iB y KpuMiHai-
cruni. I[HHOBayiliHi memodu ma yugposi mexHon02il 6 Kpuminasicmuyi, cyodosill excnep-
musi ma 1opududHiil npakmuyi : MaT-TU MDKHap. «Kpyra. croiy» (Xapkis, 12.12.2019). Xap-
kiB, 2019. C. 52—55. URL: https://ivpz.kh.ua/wp-content/uploads/2020/01/%D0%97%D0%
B1%D1%96%D1%80%D0%BD-%D0%9A%D1%80%D1%83%D0%B3%D0%BB%D0%B8%D0
%B9-%D1%81%D1%82%D1%96%D0%BB_%D0%86%D0%BD%D0%BD%D0%BE%D0%B2-
%D0%B0%D1%86%D1%96%D0%B9%D0%BD%D1%96-%D0%BC%D0%B5%D1%82%D0%BE
%D0%B4%D0%B8_2019-%D0%97%D0%B1%D1%96%D1%80%D0%BD%D0%B8%D0%BA.pdf
(date accessed:17.10.2022).

JymunkoB M. O. ITponecu AifxxkuTanisanii i KpuMiHaliCTHKa: peTPOCIeKTUBHUM aHaIi3. Kpu-
Minanicmuxa i cydosa excnepmusa. 2020. Bum. 65. C. 100—108. DOI: 10.33994/kndise.2020.65.10
(date accessed:26.09.2022).
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V. Zhuravl ', I. Kohutycha ¥, V. E. Kurapka
and H. Malievski ¥, V. Konovalova
and V. Shevchuk ¥, O. Musiienko %,
Yu. Chornous %, V. Shepitko * etc.

At the same time, there are currently
a number of debatable issues in the study
of the mentioned issues, in particular re-
garding: determining the place of artifi-
cial intelligence in the activities of law
enforcement and justice bodies, analyzing
gaps in the regulatory and legal regulation
of the use of digital technologies and the
need for their improvement in the context
of European integration processes, study-
ing the prospects for the use of artificial
intelligence in justice of Ukraine and the

countries of the European Union and oth-
er important issues that require immedi-
ate resolution.

Under such conditions, the research of
the theoretical and methodological prin-
ciples of optimization of investigative and
judicial activity through the use of artificial
intelligence technologies for the effective
solution of judicial tasks in martial law con-
ditions and the further introduction of their
main provisions and forensic recommen-
dations into law enforcement practice are
essential. Meanwhile, the analys of scien-
tific publications on the mentioned issues
shows that only separate works are devoted
to the study of these issues (A. Idder and

16

17

18

19

20

21

22

JKypaBesb B. A. 3arajbHa Teopis KPUMIHATICTUKU: I'eHe3a Ta CyYacHUH cTaH : MOHorpadis.
Xapkis, 2021. C. 6—7.

Koryruu I. I. IIpo oxpeMi BUKIMK{ KPpUMIHaJIICTUII Ta numaxu ii ycraneHHs. Kpuminasnic-
muka i cydosa excnepmusa. 2020. Bum. 65. C. 5—19. DOI: 10.33994/kndise.2020.65.01 (date
accessed:26.09.2022).

Kypamka B. 3., ManeBcku I. HayuHas KOHLIeNINI KPUMUHAINCTUYECKOH ITOJUTHUKY B CTpaTe-
TUSX OPTaHOB IIPABOIIOPsIKA KaK MHHOBAIIMOHHBIH IIPOPEIB B 06€CIIedeHUH CO3AaHUs 001I1ero
€BPOIEHCKOr0 KPUMUHAINCTHUYECKOIO IIPOCTPAHCTBA. [HHOo8ayiilHi memodu ma yudposi mex-
Honoeii 6 kpuminaaicmuyi ... . C. 85. URL: https://ivpz.kh.ua/wp-content/uploads/2020/01/%DO0
%97%D0%B1%D1%96%D1%80%D0%BD-%D0%9A%D1%80%D1%83%D0%B3%D0%BB%D0%B
8%D0%B9-%D1%81%D1%82%D1%96%D0%BB_%D0%86%D0%BD%D0%BD%D0%BE%D0%B2-
%D0%B0%D1%86%D1%96%D0%B9%D0%BD%D1%96-%D0%BC%D0%B5%D1%82%D0%BE
%D0%B4%D0%B8_2019-%D0%97%D0%B1%D1%96%D1%80%D0%BD%D0%B8%D0%BA.pdf
(date accessed:17.10.2022).

Konovalova V. O., Shevchuk V. M. Modern criminalistics in the conditions of war: problems of ad-
aptation and reload. Modern research in world science : Proceedings of the 5% International scien-
tific and practical conference (August 7—9, 2022). Lviv, 2022. Pp. 896—903. URL: https://sci-conf.
com.ua/wp-content/uploads/2022/08/MODERN-RESEARCH-IN-WORLD-SCIENCE-7-9.08.2022.
pdf (date accessed:26.09.2022).

Mycienko O. JI. BuxkopucTanHsI IudPOBUX TEXHOJIOIIH NpU PO3CHiZyBaHHI 3J0YMHIB. IHHO-
8ayiiini memodu ma yugposi mexnonozii 8 kpuminasicmuyi ... . C. 99—102. URL: https://ivpz.
kh.ua/wp-content/uploads/2020/01/%D0%97%D0%B1%D1%96%D1%80%D0%BD-%D0%9A
%D1%80%D1%83%D0%B3%D0%BB%D0%B8%D0%B9-%D1%81%D1%82%D1%96%D0%B-
B_%D0%86%D0%BD%D0%BD%D0%BE%D0%B2%D0%B0%D1%86%D1%96%D0%B9%D0%B-
D%D1%96-%D0%BC%D0%B5%D1%82%D0%BE%D0%B4%D0%B8_2019-%D0%97%D0%B1%D1
%96%D1%80%D0%BD%D0%B8%D0%BA.pdf (date accessed:17.10.2022).

Yopuoyc 0. M. KpumiHamicTuuHe 3abesredyeHHs pO3CIiZyBaHHS B3JOYMHIB : MOHOIpa-
dis. Bimamng, 2017. 492 c. URL: http://elar.naiau.kiev.ua/handle/123456789/16029 (date
accessed:17.10.2022).

IlemiTeko B. TeopeTHKO-MeTOAOIOTIYHA MOZeIb KPUMIHANICTUKY Ta ii HOBI Hanpsamu. Teopis
ma npakmuxa cydoeoi excnepmu3su i kpuminaaicmuku. 2021. Bum. 3 (25). C. 9—20. DOI: 10.32353/
khrife.3.2021.02 (date accessed:26.09.2022).
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S. Kulo %, Yu. Baltrunene 2, O. Dufeniuk %,
K. Dzhekson 2%, A. Kolodina and
T. Fedorova %, I. Kohutych #, L. Frimen %,
R. Stepaniuk and S. Perlin *, V. Shepitko
and M. Shepitko® etc.). Therefore, the is-
sues of applying artificial intelligence tech-
nologies in the activities of law and order
bodies and justice in modern conditions of
global threats are very relevant and require
thorough scientific research.

Research Purpose

To study the possibilities of applying
artificial intelligence technologies in
law enforcement and justice bodies in
modern conditions of martial law and
global threats, as well as to determine the
main trends, issues and forensic research

through the prism of European integration
processes.

Research Methods

To carry out the research, a system of scien-
tific methods of scientific knowledge was
applied, in particular general philosophi-
cal, general scientific (dialectical, analysis,
synthesis, abstraction, analogy), private
methods of scientific knowledge which are
used in many branches of science (compar-
ative, quantitative and qualitative analysis),
as well as special legal ones (formal-legal,
comparative-legal,  systemic-structural).
The methodological basis of the study is the
dialectical method of scientific knowledge,
which reflects the relationship between
theory and practice, as well as the concep-

prospects using artificial

intelligence tual positions of forensics as a science.
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Idder A., Coulaux S. Artificial intelligence in criminal justice: invasion or revolution? / Interna-
tional Bar Association. 13.12.2021. URL: https://www.ibanet.org/dec-21-ai-criminal-justice (date
accessed:12.10.2022).

Baltriiniené J. Op. cit. Pp. 201—220.

Jydeniox O. Po3ciifyBaHHA BOEHHUX 3JI0YMHIB B YKpaiHi: BUKJINKMW, CTAaHAAPTH, iHHOBAIIII.
Baltic Journal of Legal and Social Sciences. 2022. Ne 1. C. 46—56. DOI: 10.30525/2592-8813-2022-1-6
(date accessed:12.10.2022).
Jackson C. Op. cit.
accessed:17.10.2022).
Komogina A. C., ®emoposa T. C. Lludposa kpumiHamicTuka: npobiemu Teopii i mpaxkTu-
ku. Kuiscvkuil uwaconuc npaga. 2022. Ne 1. Pp. 176—180. DOI: 10.32782/klj/2022.1.27 (date
accessed:12.10.2022).

Koryruu I. I. 3acTocyBaHHS (D POBUX TEXHOJIOTIN — HOBUI HAIIPIM KpuMiHanicTuku. Haykosi
uumanHs nam’smi Fanca I'pocca : 36. Te3 MixKHaAp. HayK.-pakT. KoHD. (YepHiBui, 09.12.2021).
YepHisnyi, 2021. C. 79—84.

Freeman L. Digital Evidence and War Crimes Prosecutions: The Impact of Digital Technolo-
gies on International Criminal Investigations and Trials. Fordham International Law Jour-
nal. 2018. No. 41. Is. 2. Pp. 284—336. URL: https://ir.lawnet.fordham.edu/ilj/vol41/iss2/1 (date
accessed:12.10.2022).

CrenaHniok P. JI., Ilepain C. I. Judposa kpuMiHamicTHKA H yZOCKOHATEHHS CHUCTEeMHU KpHMiHa-
JIICTUYHOI TeXHIKN B YKpaiHi. BicHuk JIy2ancvkoeo 0epicasHoz0 yHisepcumeny eHYmMpillHix cnpaeg
im. E. O. lidopenka. 2022. Ne 3(99). DOI: 10.33766/2524-0323.99.283-284 (date accessed:17.10.2022).
lemniTeko B., Illenitbko M. ®opMyBaHHS UG POBOI KPUMIHANICTUKY SIK CTPaTEriYHUE HAIIPs-
MOK PO3BUTKY Hayku. Kriminalistika a Forenzne Vedy: Veda, Vzdelavanie, Prax : 17 Medzinarodny
Kongres Zbornik Prispevkov (16—17 sept 2021, Bratislava, Slovenskd republika). Bratislava, 2021.
Pp. 187—198. URL: https://www.akademiapz.sk/sites/default/files/KKFV/2020/CrimCongres2021
zbornik draft digit v6 202107.pdf (date accessed:26.09.2022).
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The formal-logical method was applied
during the analysis of the content of current
European and domestic legislation regard-
ing the use of artificial intelligence technol-
ogies in law enforcement and justice bodies
in view of European experience and modern
practice. Thanks to the comparative legal
method, an analysis was carried out and the
peculiarities of the legislative regulation of
the use of artificial intelligence were studied
in order to identify the most advanced legal
means and mechanisms that can be imple-
mented into the legislation of Ukraine in the
relevant field of application of artificial in-
telligence technologies.

The theoretical basis of the research is
mainly scientific works and conclusions of
leading foreign experts, dedicated to the
study of issues of the artificial intelligence
functioning in law enforcement and justice
bodies regarding the protection of human
rights in the conditions of mass digitization
of social relations. The normative base of
this research includes acts of the European
Parliament, recommendations of the Euro-
pean Commission, normative legal acts of
European countries, international organi-
zations, current laws and other normative
legal acts of Ukraine, which regulate social
and legal relations that arise in connection
with the use of artificial intelligence. The
analysis of the legal framework shows the
presence in EU legislation of the neces-
sary legal foundations and effective mech-
anisms for regulating social relations in
the field of digital transformation and the
development of information technologies
in various spheres (in particular, in law
enforcement and justice bodies), which
Ukraine successfully applied in this field of
knowledge.

Main Content Presentation

The modern stage of development of social
relations is characterized by rapid activa-
tion and application of digital (information)
technologies in all spheres of human life.
Today, autopilots drive cars, smartphones
distinguish their owners from outsiders,
virtual assistants answer any question,
street cameras recognize criminals, “cyber
judges” make court decisions, robots per-
form surgical operations, high-precision
military weapons and drones hit targets —
and this is far from an exhaustive list of
cases when modern artificial intelligence
technologies help humans perform various
complex tasks *2. Under the influence of the
achievements of scientific and technical
progress and further digitization of society,
people are moving step by step from the
usual, material world to the digital space.

Under such conditions, our society is
actively moving towards digital superin-
telligence, which is significantly superior
to human intelligence. We see that arti-
ficial intelligence is capable not only of
self-improvement: it knows the principles
and mechanisms of its own functioning,
the solution of complex intellectual tasks,
which enables it to surpass human intelli-
gence in some situations. The advantages
of its use include, in particular: accura-
cy and speed of data processing; analysis
of a significant amount of information in
a short period of time; reducing errors and
increasing the chances of achieving results
of higher accuracy; cost reduction and la-
bor productivity improvement; no need for
sleep or a lunch break; fatigue; the ability
to work in a potentially dangerous environ-
ment for humans *.

32 Kosilova O. I., Rozghon O. V., Solodovnikova C. K., Stolbovyi V. M., Barabash O. O. Observance
of Human Rights in the Use of AI as Technology. Law, State and Telecommunications Review. 2022.
Vol. 14. No. 2. Pp. 38—67. DOI: 10.26512/Istr.v14i2.41558 (date accessed:17.10.2022).

33 Sk Aie IWITYyYHUH iHTeNEeKT i mepcreKTUBH Ioro BukopuctanHs / Al Conference. Kyiv. 2020.

URL:

https://aiconference.com.ua/uk/news/printsipi-raboti-iskusstvennogo-intellekta-i-pers-

pektiva-ego-ispolzovaniya-92238 (date accessed:17.10.2022).
18


https://doi.org/10.26512/lstr.v14i2.41558

Snieguolé Matuliené, Viktor Shevchuk, Jurgita Baltriniené. Artificial Intelligence in Law
Enforcement and Justice Bodies: Domestic and European Experience. DOI: 10.32353/khrife.4.2022.02

Despite all the positive possibilities
and potential, recently, artificial intelli-
gence technologies are increasingly used
by criminals inventing new ways of crimi-
nal activity using digital technologies and
thus producing an increase in the level of
crime. In addition, criminogenic factors
of artificial intelligence cause new threats
and new challenges to the legally protected
interests of both individual citizens and the
state and society in general, requiring ad-
equate means of countering such criminal
law * and forensic means *.

Therefore, we also must admit the
number of issues provoked by the use of
artificial intelligence, the solution of which
should become the primary task of the sci-
entific community and the state. Thus, se-
curity, reliability, transparency, fairness,
ethics and equality (impartiality), preven-
tion of violations of basic human rights,
especially when it is impossible to predict
the consequences of the use of new tech-
nologies, require close attention in the de-
velopment and introduction of artificial in-
telligence. As artificial intelligence spreads
into the daily life of humanity, the problem
of non-compliance and violation of basic
human and citizen rights becomes more
and more serious *.

Among the current issues are the prob-
lems of determining the place of artificial
intelligence in the activities of law enforce-

ment and justice bodies, analyzing and de-
fining the concept of artificial intelligence
and the need for its improvement in the
context of European integration processes,
researching the legal prerequisites for the
use of artificial intelligence in law enforce-
ment activities and justice in view of Eu-
ropean integration, analysis of gaps in the
regulatory and legal regulation of the use
of digital technologies, problems and pros-
pects of the use of artificial intelligence
in the justice system of Ukraine and the
countries of the European Union, ensuring
the protection of the rights and legitimate
interests of individuals and legal entities
from violations with the use of digital tech-
nologies, prosecution for damage caused
by the use digital technologies, etc. Let’s
analyze the named problems and outline
directions for their solution.

Legal prerequisites for the use of arti-
ficial intelligence in law enforcement and
justice in the light of European integration.

It should be noted that the formation
of the legislative framework in Ukraine
on these issues is based on international
standards and moves in the direction of the
European strategy for the development of
artificial intelligence ¥. Developing a legal
framework based on human rights and fun-
damental values (as declared in this docu-
ment), Ukraine, becoming a candidate for
the EU, is obliged to form and implement

34 Radutniy O. E. Novel Criminal Delicts Related to Digital Human Being. Bichux Acoyiayii
KpUMiHAAbHOe0 npasa Ykpainu. 2020. T. 1. Ne 13. C. 16—28. URL: http://vakp.nlu.edu.ua/issue/

view/12594 (date accessed:17.10.2022).

35 Konovalova V. O., Shevchuk V. M. Op. cit.
uploads/2022/08/ MODERN-RESEARCH-IN-WORLD-SCIENCE-7-9.08.2022.pdf

accessed:26.09.2022).

URL: https://sci-conf.com.ua/wp-content/
(date

36 Typyta O. B., Typyta O. II. [IITy4HNH iHTeIeKT Kpi3b Ipu3My QyHAAMEHTAIbHUX IIPAB JIOAY-
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HU. Haykosuil 8icHux Ya#zopodcvkozo HAyioHAAbHO20 YHisepcumemy. Cepia IIpaso. 2022. Bum. 71.
C. 50. DOI: 10.24144/2307-3322.2022.71.7 (date accessed:26.09.2022).

Communication from the Commission to the European Parliament, the European Council, the
Council, the European Economic and Social Committee and the Committee of the Regions —
Coordinated Plan on Artificial Intelligence (COM(2018) 795 final) / European Commission. URL:
https://digital-strategy.ec.europa.eu/en/library/coordinated-plan-artificial-intelligence (date
accessed:19.10.2022).
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an artificial intelligence system that will be
useful to citizens, businesses and the na-
tional government. EU members, Ukraine
and the European Commission should
work together in this direction, ensuring
advanced positions of artificial intelligence
technologies and prospects for their imple-
mentation *.

In view of the European integration
course chosen by Ukraine, the formation
and further improvement of domestic leg-
islation regarding the legal regulation of
the use of artificial intelligence should be
based on already formed European stan-
dards, rules and recommendations ¥. Si-
multaneously, the European Commission
defines as one of the three main goals of
coordination in the field of artificial intel-
ligence the mandatory consideration of all
social values and fundamental rights of the
EU in the use of new technologies of artifi-
cial intelligence, in particular, ethical and
legal issues *°. The development and forma-
tion of national legislation must necessari-
ly be based on the advanced European ex-
perience of legal regulation of this field of
activity, analyzing both positive and nega-
tive consequences, as well as the procedure
for determining responsibility for mistakes
that caused negative consequences *.

A decisive step in choosing the direc-
tion of the European strategy regarding

artificial intelligence in domestic politics
was the Concept of the Development of Ar-
tificial Intelligence in Ukraine (hereinafter
referred to as the Concept), the purpose of
which is “to determine the priority areas and
main tasks of the development of artificial in-
telligence technologies to satisfy the rights and
legitimate interests of individuals and legal
entities, building a competitive national econ-
omy, improving the public administration
system” *2. One of the tasks envisaged by
this Concept for justice is to ensure “judg-
ment in cases of minor complexity (by mutual
consent of the parties) based on the results of
the analysis carried out using artificial intel-
ligence technologies, the state of compliance
with legislation and judicial practice” .

An essential step for Ukraine was also
the adoption of the European Ethical Char-
ter on the use of Artificial Intelligence in
judicial systems and their environment
(hereinafter referred to as the Ethical
Charter), which is considered a system of
uniform principles and rules for the use of
artificial intelligence in the judicial system
and which specifies the main categories of
the involvement of artificial intelligence,
namely: advanced search systems of court
practice; online dispute resolution; assis-
tance in drafting claims; predictive anal-
ysis; categorization of the provisions of
the law according to various criteria and
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identification of discrepant or incompati-
ble provisions; chatbots to inform parties
or support them in court proceedings *.
The adoption of the Ethical Charter settled
the issues of the implementation of artifi-
cial intelligence to the transformation of
information technologies in the justice sys-
tem of Ukraine.

Ukrainian experts also consider the
“White Paper on Artificial Intelligence — Eu-
ropean Approach to Excellence and Trust”
(2020) relevant, which states that artificial
intelligence should work for the benefit
of people and society. The purpose of this
document is to outline possible changes
that will contribute to the reliable and safe
development of artificial intelligence in Eu-
rope, respecting the values and rights of EU
citizens *.

Another significant achievement in de-
termining the direction of the European
strategy regarding artificial intelligence
was that Ukraine (as a member of the Spe-
cial Committee on Artificial Intelligence
at the Council of Europe) joined the Orga-
nization for Economic Cooperation and
Development, Recommendation of the
Council on Artificial Intelligence, OECD/
LEGAL/0449 in October 2019 “. The rec-
ommendations include suggestions for
national policymakers for international
cooperation in the development and safe

vestment in research and development of
artificial intelligence; promoting the devel-
opment of a digital ecosystem for artificial
intelligence; formation of a favorable polit-
ical environment for artificial intelligence;
building human potential and preparing
for the transformation of the labor market.

In addition, Ukraine joined the “Digital
Europe” Program (2021—2027) *; aimed at
the development of leading digital skills,
introduction of digital technologies at en-
terprises, development of digital infra-
structure, as well as the even greater avail-
ability of digital services for citizens and
state institutions EU countries and associat-
ed countries. The “Digital Europe” Program
provides funding for the digitalization of
European countries in various directions,
its goal is to accelerate economic recovery
and digital transformation. Participation
in the Program will bring Ukraine closer
to the EU’s Single Digital Market provides
funding for the digitalization of European
countries in various directions, its goal is to
accelerate economic recovery and digital
transformation. Participation in the Pro-
gram will bring Ukraine closer to the EU’s
Single Digital Market *.

Simultaneously, the lack of an appropri-
ate legal framework for the use of artificial
intelligence requires finding ways to over-
come risks and threats to human rights,

use of artificial intelligence, namely: in-

restore violated rights, and minimize
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threats to the use of artificial intelli-
gence technologies in various spheres
of life (in particular, legal). Since digital
technologies (as a kind of innovation)
affect various spheres of human life, the
states embody the understanding of the
importance of their intensive implemen-
tation in the relevant development strat-
egies aimed at sustainable economic
growth and strengthening the competi-
tive position of each country in the glob-
al economic environment. A significant
role in innovation is played by digital
technologies that use electronic equip-
ment and make it possible to speed up
and facilitate various processes *. This
fully applies to the legal principles of the
use of artificial intelligence in law en-
forcement and justice.

The European Union, trying to trans-
form the policy of digital plans into con-
crete goals and ensure their implementa-
tion by 2030, proposes to establish a digital
policy index. The basis of the indicator
will be an improved surveillance system
in EU, which will monitor the speed of
digital transformation, the shortcomings
of the digital strategy in Europe and the
implementation of digital principles. The
document will indicate the means of ap-
plying the vision and define the main ori-
entations in four directions. The first two
areas are digital capabilities, education
and skills development, the rest are digi-
tal transformation of business and public
services *.

In view of this, it is worth noting
that artificial intelligence, like any other
emerging transformative technology, may
raise new ethical and legal issues — for
example, those related to liability or po-
tentially biased decision-making *'. There-
fore, the EU must ensure the development
and deployment of artificial intelligence
within the framework of an appropriate
legal framework that promotes innovation
in accordance with the values and funda-
mental rights of citizens, as well as ethi-
cal principles such as accountability and
transparency. The EU has every opportu-
nity to manage such processes at the glob-
al level *2. Therefore, the issues of further
developments in the field of artificial intel-
ligence, as well as the regulation of activ-
ities in this area, are relevant for modern
European and domestic politics.

The controversial definition of the concept
of artificial intelligence and the need

for its improvement in the context of
European integration processes

Analyzing legal prerequisites for the use
of artificial intelligence in law enforce-
ment and justice in the EU countries and
Ukraine, it is necessary to pay attention
to a certain debatability of the concept of
“artificial intelligence”: it is the Concept of
the Development of Artificial Intelligence
in Ukraine as an organized “a set of infor-
mation technologies, with the use of which

49 Kosilova O. I.; Rozghon O. V., Solodovnikova C. K., Stolbovyi V. M., Barabash O. O. Op. cit. C. 39.
DOI: 10.26512/Istr.v14i2.41558 (date accessed:17.10.2022).

50 Komisijos Komunikatas EuroposParlamentui, Tarybai, Europos Ekonomikosir Socialiniy Reikaly
Komitetui ir Regiony Komitetui 2030 m. skaitmeninés politikos kelrodis : Europos skaitmeninio
desimtmecio kelias (COM(2021) 118 final). Briuselis, 2021.03.09 / Infolex. URL: https://www.
infolex.lt/teise/default.aspx?id=1929&crd=1243617&qi=7005421 (date accessed:19.10.2022).

51 Von der Leyen U. A Union that strives for more. My agenda for Europe / Euro-

pean Commission. URL:

https://www.europarl.europa.eu/resources/library/me-

dia/20190716RES57231/20190716RES57231.pdf (date accessed:19.10.2022).

52 Baltriiniené J. Op. cit. P. 204.
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it is possible to perform complex tasks by us-
ing a system of scientific methods of research
and algorithms for processing information
obtained or independently created during
work, as well as to create and use one’s own
knowledge bases, decision-making models,
algorithms for working with information
and to determine the ways of achieving the
set tasks” 3. At the same time, the field of
artificial intelligence is defined as “an area
of activity in the field of information technol-
ogies that ensure the creation, implementa-
tion and use of artificial intelligence technol-
ogies” >,

We consider that he disclosure of the con-
cept of “artificial intelligence” only at the
level of a domestic by-law is to some ex-
tent debatable from the point of view of
its practical application. Therefore, the
absence of a normative legal act in the
form of a law, which would regulate the
use of artificial intelligence in the judi-
ciary of Ukraine, is one of the gaps in our
legislation *°. As for today in Ukraine, un-
fortunately, the concepts, types (forms) of
artificial intelligence, principles, limits,
conditions and order of its application,
etc., have not been defined at the legisla-
tive level: these and other problems are
currently considered only on a theoreti-
cal level. On the other hand, international

53 KoHIlenIiis pO3BUTKY LITYYHOTO iHTEIEKTY ... .
2020-%D1%80#Text (date accessed:19.10.2022).

54 Ibidem.

legislation and foreign doctrines also do
not provide a clear answer to certain ques-
tions in the field of the application of arti-
ficial intelligence *¢. Therefore, in today’s
realities, it is important to prepare and
adopt a regulatory act in the form of a law
that would regulate the use of artificial in-
telligence in the judiciary of Ukraine.

In our opinion, when forming the defi-
nition of the concept of “artificial intelli-
gence”, it is necessary to take into account
the work of foreign scientists ¥, the positive
experience of the EU countries, the USA,
Japan, China and Ukraine . For instance,
the experience of EU countries shows the
importance of two components — digital
competence and awareness of the popula-
tion and high-quality Internet coverage. In
addition, we see securing cyberspace as a
priority in order to motivate consumers of
the digital market. At the same time, it is
important to support the development of
information and communication provi-
sion of state platforms and stationary cen-
ters for receiving administrative services
on the spot with the help of the Internet
and information and communication-sav-
vy civil servants .

Therefore, it is necessary to specify
the definitions of artificial intelligence
proposed in international documents.

URL: https://zakon.rada.gov.ua/laws/show/1556-
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Thus, according to the resolution of the
European Parliament, artificial intelli-
gence is a smart robot that has the fol-
lowing features: acquires autonomy with
the help of sensors and/or data exchange;
independently studies the experience or
interaction; has weak physical support;
adapts the behavior model to the envi-
ronment; is inanimate in the biological
sense . In the message of the European
Commission, artificial intelligence is in-
terpreted as systems that demonstrate
mental activity in the form of analyzing
the environment and taking measures
(with a certain degree of autonomy) to
achieve a specific goal. Al-based systems
are software used in the virtual world to
analyze images; speech and face recogni-
tion systems; search engines, etc.; also,
artificial intelligence can be embedded in
hardware devices (for example, autono-
mous machines, drones or objects of the
“Internet of Things” network) ®.

Analysis of modern concepts of ar-
tificial intelligence shows that artificial
intelligence and human intelligence are
interconnected phenomena, since the
functioning of artificial intelligence (the
main characteristics of which are the
ability to think, perceive, solve problems,
learn, etc.) is based on the principles of
human functioning, the only difference is

in their nature — artificial intelligence is
created by people .

When formulating the definition of
artificial intelligence, researchers rely on
the concept of rationality, because in order
to choose the most optimal actions neces-
sary to achieve a certain goal, certain cri-
teria should be optimized, and for this you
need to have available resources ®. The
North Atlantic Treaty Organization (NATO)
pays considerable attention to the tech-
nologies of artificial intelligence and the
practical aspects of their application and
use from the point of view of compliance
with national priorities, and also fully
takes into account the possible problems
associated with the spread of relevant
technologies in the world. The fundamen-
tal technologies of artificial intelligence
are designed to contribute to the transfor-
mation of the economy, the labor market,
state institutions and, as a result, society
in general. The use of such technologies
opens up immeasurable opportunities in
various spheres of socio-economic life (in-
creasing production efficiency, reducing
costs, improving the quality of goods and
services, etc.) .

Therefore, in any new legal document,
the definition of artificial intelligence
should be formulated flexibly, taking
into account modern achievements and

60 European Parliament resolution of 16 February 2017 with recommendations to the Commis-
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council, the European economic and social committee and the committee of the regions. Arti-
ficial Intelligence for Europe. (COM/2018/237 final). Brussels, 25.4.2018 / EUR-Lex. URL: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2018:237:FIN (date accessed:19.10.2022).

62 Baltruniené J. Op. cit. Pp. 211.
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prospects of scientific and technological
progress and digital technologies, and at
the same time sufficiently precisely to en-
sure the necessary legal certainty. Certain-
ly, there will also be risky cases of using
artificial intelligence (due to the danger it
creates or the purpose of such use), that
is, regardless of the specific conditions, it
should be subject to requirements, which
we will consider further. As a strategic tool,
artificial intelligence is able to predict fu-
ture risks (in particular, hybrid ones) and
overcome real threats, thus increasing the
security of the EU ®. It can also contribute
to the fight against crime and terrorism by
helping law enforcement agencies track
the technologies used by criminals and
cross-border criminal activity.

At the same time, despite the percep-
tion of artificial intelligence as a success-
ful and popular digital technology, its ap-
plication in various spheres of social life
must comply with basic human rights in
international documents. This is due to the
presence of a certain conflict between the
interests of subjects (those seeking eco-
nomic growth, automation and personnel
changes) and the observance of human
rights, freedoms and interests in the case

of the use of artificial intelligence tech-
nologies (in particular, with regard to the
distribution of personal data, interference
with the right to inviolability of private life,
violation of freedom of expression, which
is stipulated by the Convention on the Pro-
tection of Human Rights and Fundamen-
tal Freedoms ®, hereinafter referred to as
Convention on Human Rights).

Since Ukraine is aimed at European
integration, its information policy (in par-
ticular, the development of digital technol-
ogies and the use of artificial intelligence
technologies) must necessarily become
part of this process. It is necessary to de-
velop artificial intelligence as one of the
priority areas of scientific and technolog-
ical research in the context of the process-
es taking place in this area in the EU coun-
tries, providing an appropriate domestic
legislative framework and developing
strategies taking into account the experi-
ence of both individual countries and Eu-
ropean trends in general .

Also noteworthy is the approach of
the Ukrainian scientific school to the
definition of artificial intelligence ¢,
which is based on the application of on
principles and mechanisms of the human
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brain’s functioning (in particular, its
consciousness). Experts consider the
development of artificial consciousness
as a global self-organized information
product of the computer system that
evaluates and controls the key processes
that take place in it, distributes
information between different parts of
the system to coordinate their work and
provides social and personal perception
of reality. Based on the draft National
Strategy for the Development of Artificial
Intelligence in Ukraine ® and preliminary
analysis, artificial intelligence should be
considered as an algorithm for solving
creative problems, created and controlled
by artificial consciousness of an artificial
personality (machine).

The purpose of creating artificial
intelligence is called copying (modeling)
the work of the human brain, intelligence,
mental activity, reproduction of cognitive
function equivalent or identical in
criteria, characteristics and indicators
to human cognitive functions. Artificial

intelligence is a set of methods,
techniques, technologies and tools
(in particular, hardware), computer

programs that implement one, several
or all cognitive functions equivalent
to human cognitive functions 7% it is
a human-designed device or computer

program for obtaining, processing and
applying information and forming skills
similar to actions consciously performed
by a person .

Despite the discussions and certain
doubts regarding the provision of a legal
basis for artificial intelligence, on the
way to European integration, Ukraine
will not give up the achievements of
scientific and technological progress.
Therefore, legal regulation in the field
of development and use of artificial
intelligence remains relevant for the
domestic legislator. European standards
and recommendations for the protection
of the rights and freedoms of developers
of artificial intelligence and users of its
achievements, contractual obligations
and legal liability in this field should be
the basis for the regulation of the latest
technologies. Legislation reform in
accordance with the requirements of the
digital age must be comprehensive. There
is an urgent need to unify the terminology,
in particular, the legislative definition
of the term “artificial intelligence” 7.
Therefore, the adoption of the law on
the use of artificial intelligence in the
activities of law enforcement agencies
and the judiciary of Ukraine is very
relevant today (taking into account the
European experience).
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Issues and prospects of using artificial
intelligence in the justice system of
Ukraine and EU countries

To consolidate the efforts of the state, sci-
entists, educators, business, public and
expert communities in the field of artifi-
cial intelligence, the Ministry of Digital
Transformation of Ukraine created the
Expert Committee on the Development of
the Field of Artificial Intelligence 3, which
proposed eight key areas of state policy in
this area:

1) education and human capital;

2) science and innovations;

3) economics and business;

4) cyber security;

5) defense and security;

6) public administration;

7) legal regulation and ethics;

8) justice.

In the context of our research, from
a scientific and practical point of view, the
issue of the application of artificial intel-
ligence, first of all, in justice, activities of
law enforcement agencies, and the im-
provement of legal support for these types
of activities are interesting.

The analysis of the sociological re-
search conducted in Ukraine confirms the
positive attitude of the majority of respon-
dents to the active development of artifi-
cial intelligence. They see such positive
moments primarily in: 1) freeing people
from difficult, dangerous and unskilled
jobs (69,5 %); 2) increase in productiv-
ity in all branches of industry (50,4 %);
3) prevention of diseases, prolongation of
human life (19,9 %); 4) securing human-

ity from natural disasters and catastro-
phes (18,1 %); 5) prevention of crime and
war (14,1 %). At the same time, 35,6 %
of respondents believe that artificial in-
telligence should be entrusted with law
enforcement functions, 46,0 % — devel-
opment and improvement of legislation,
54,9 % — consideration of case in cour’.
Such indicators indicate positive expecta-
tions and support for the implementation
of artificial intelligence in the activities
of law enforcement agencies and the ju-
diciary.

The prerequisite for the introduction
of artificial intelligence in Ukraine is the
start of the Unified Judicial Information
and Telecommunication System (here-
inafter referred to as UJITS) ” — a set of
information and telecommunication sub-
systems (modules) that ensure the auto-
mation of the processes of the courts, bod-
ies and institutions in the justice system.

UJITS modules:

« official web portal “Judiciary of

Ukraine”;

« unified state register of court
decisions;

- official email address (“Electronic
Cabinet”);

« unified subsystem for managing
financial and economic processes;
« single contact center of the
judiciary of Ukraine;
«  “Automated distribution”;
«  “Electronic court”;
+  “Court statistics”.
The system of automated seizure of
funds within the scope of executive pro-
ceedings should also be part of the UJITS,

73 EKcIIepTHUI KOMITeT 3 IMTAaHb PO3BUTKY chepHU IITYYHOrO iHTeNeKTy Ipu MiHicTepcTBi ud-
poBoi TpaHcdopmariii Ykpainu. URL: http://ai.org.ua/ua.html (date accessed:19.10.2022).

74 Maibke 50 % yKpaiHI[iB BBaXKAIOTh, L0 IITYYHHUIN IHTEJIEKT MOXKEe JAOIOMOITH 3a0e3leduTu
yecHi BubGOpH i mepemMorTu Kopymiio,— onurysanss / LB.ua. 11.12.2018. URL: https://Ib.ua/
news/2018/12/11/414638_pochti_50_ukraintsev_schitayut.html (date accessed:10.11.2022).

75 €CITC /Buma paza npasocyazs. URL: https://hcj.gov.ua/page/yesits (date accessed:10.11.2022).

27


https://doi.org/10.32353/khrise.1.2022.02

Theory and Practice of Forensic Science and Criminalistics. Issue 4 (29)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

the administrator of which will have ac-
cess to the information of the Unified State
Demographic Register. In general, the im-
plementation of such a system involves
the use of an electronic digital signature
and electronic document management
(that is, completely paperless record keep-
ing). Today, three of its modules are func-
tioning in test mode (“Electronic cabinet”,
“Electronic court” and the video conferenc-
ing subsystem) °.

At the same time, it is important to
note that the full implementation of this
system is a matter of more than one year.
Currently, only some courts operate sepa-
rate modules, and electronic claims have
to be duplicated in paper form. This is
caused by a number of problems of mar-
tial law, however, if the government’s pol-
icy on digital transformation is activated,
we can expect rapid development in this
area and an increase in the efficiency and
transparency of the work of Ukrainian
courts. Therefore, the problems and pros-
pects of introducing modern digital tech-
nologies and artificial intelligence tools
are very relevant today " and require fur-
ther study and practical steps in the direc-
tion of digitization and digitization of jus-
tice in Ukraine.

On the other hand, the full-scale
armed aggression of the russian federa-

tion against Ukraine actualized the issue
of creating a domestic system of military
justice. Recommendations of the Commit-
tee of Ministers of the Council of Europe
to member states CM/Rec(2010)4 “On hu-
man rights in relation to military personnel”
(adopted at the 1077th meeting on Febru-
ary 24, 2010), the Convention on Human
Rights and the precedent practice of the
European human rights court, which has
developed approaches to the functioning
of military courts. Turning to this prac-
tice, which (among others) considered the
issue of ensuring the right to a fair trial in
the context of possible violations of Art.
6 of the Convention on Human Rights by
military courts, makes it possible to syn-
thesize key approaches that should be
taken into account for the functioning of
military courts in Ukraine 7. Therefore,
the analysis of the problems and prospects
of the use of artificial intelligence in the
justice system of our country, taking into
account the work of the European Court
of Human Rights, shows the perspective
of introducing certain elements of digita-
lization into the judiciary of Ukraine, in
particular, into the activities of military
justice in wartime.

The question of whether artificial in-
telligence can replace a judge is also quite
debatable and important . Some lawyers
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justify the need to use artificial intelli-
gence as a cyber judge by the fact that it
will make decisions like a person, only it
will do it more quickly, consistently, with-
out bribery, impartially and objectively *.
We believe that such radical innovations
require a thoughtful and balanced ap-
proach.

It should be noted that Art. 6 of the
Human Rights Convention * enshrines the
right to consider cases by an independent
and impartial court. However, neither in
Article 6 itself, nor in the commentaries
to it, there is no direct prohibition of the
use of artificial intelligence and no claim
that justice should be administered only
by a human judge. The Practice of the Eu-
ropean Court on Human Rights in light of
the violation of Art. 6 of the Human Rights
Convention due to the use of artificial in-
telligence during decision-making is still
missing. Domestic law details the norm of
the Convention on Human Rights in Art.
127 of the Constitution of Ukraine, which
stipulates that justice is administered by
judges and that judicial power is vested in
them. A similar legal position is contained
in Art. 92 of the Basic Law of the Federal
Republic of Germany .

Introduction of the idea of “cyber
courts” is connected with the formaliza-
tion, creation and offering of appropriate
templates in the form of programs and al-
gorithms #, therefore, such an approach
should not be contrasted with a creative
approach and it should not deprive the
trial of individuality and profession-
al thinking, since the individuality and
uniqueness of the trial of a specific crim-
inal offense, administrative misdemean-
or, civil dispute (on the one hand) and the
inability to definitely typify all possible
situations, tasks and proposals in relevant
programs, algorithms, typical court deci-
sions (on the other hand) does not allow us
to claim complete “technologicalness”, i.e.
one hundred percent formalization of the
trial process in general and the liability to
objectively and legally resolve all court sit-
uations in particular. In this activity, a cre-
ative approach remains important, when
the ability to adapt typical recommenda-
tions to the conditions of a specific court
proceeding is more important, which is
impossible without the participation and
control of a human judge #.

It is worth noting the idea that artifi-
cial intelligence systems in the activities
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of criminal justice bodies are most often
used to solve standard tasks. Decisions
obtained as a result of such a solution can
only have an advisory nature because the
final procedural decision will still be made
by an authorized person (even if the result
of the artificial intelligence system will be
marked by a higher level of quality). At the
same time, complex artificial intelligence
systems also have certain shortcomings,
which, in turn, can lead to erroneous
court decisions ®. In addition, according
to Art. 6 of the Human Rights Convention,
the participant in the legal process must
be informed in clear language about all
procedural aspects, as well as about the
capabilities and functions of artificial in-
telligence. In order to increase public
awareness during the implementation of
new systems, it is worth organizing pub-
lic discussions, following the principle of
“under user control”.

When applying high information tech-
nologies in the judiciary, it is necessary
to take into account the principles of the
use of artificial intelligence in the admin-
istration of justice set forth in the Ethical
Charter * (in particular: the principle of
observing basic human rights; the prin-
ciple of non-discrimination, namely the
prevention of any discrimination between
individuals or groups of individuals; the
principle of quality and security regarding
the processing of court decisions and data
in a secure technological environment;
the principle of “under user control”; the
principle of transparency, impartiality
and fairness).

85 ABgeesal. K. Op. cit. C. 6—10.

Therefore, in our opinion, artificial in-
telligence cannot replace judges, but nothing
prevents optimizing the work of the judge and
the court by involving artificial intelligence.
Thus, it is appropriate to note that the role
of artificial intelligence should be defined
not as a replacement for the judge during
the administration of justice, but as a kind
of assistance for him to administer jus-
tice. In this case, electronic technologies
should be controlled by a person, not the
other way around. First of all, artificial in-
telligence must adhere to the principles of
the rule of law, respect for honor and dig-
nity, equality before the law and the court,
proportionality, competition between the
parties, dispositiveness, etc. *. Accord-
ingly, this direction of research requires
a deep understanding, a critical attitude
and further scientific developments and
investigations.

Issues of using artificial intelligence

in law enforcement

Recently, the use of artificial intelligence
technologiesin the practice of law enforce-
ment has become extremely relevant: this
is due to the need to confront criminals
who increasingly using the most modern
innovative technologies and achievements
of the fourth industrial revolution, in par-
ticular, blockchain models, drones, robot-
ics, etc.

Law enforcement of Ukraine, signifi-
cantly increasing the efficiency of their
work and optimizing the solution of crime
prevention tasks, are actively using the fol-
lowing artificial intelligence technologies:
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cember-2018/16808{699¢ (date accessed:16.10.2022).
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identification (in particular, of the
Russian occupiers) thanks to facial
recognition on social networks
and records from surveillance
cameras %,

ensuring traffic, detecting and
recording violations of traffic
rules ¥,

use of drones to counter the illegal
trafficking of firearms and drugs *°,
to conduct military operations *
and to collect evidentiary informa-
tion in war conditions and conduct
active combat operations with the
aim of recording war crimes;
prevention of criminal offenses
using intelligent security systems
with various devices (sensors) for
collecting information *%
prediction of criminal offenses by
the method of crime mapping *
(by means of which local crime

and individual criminal behavior
are predicted).

For instance, thanks to artificial
intelligence technologies, it is possible
to make reasonable forecasts regarding
the temporal, territorial and qualitative
indicators of crime, which will optimize

the use of available resources by
law enforcement agencies and the
performance of police functions .

In addition, with the help of artificial
intelligence technologies, it is possible
to identify Russian military personnel
from social networks and surveillance
cameras *°. Artificial intelligence destroys
the myths about the supposedly immortal
soldiers of the so-called special operation,
recognizing the faces of the corpses of
the occupiers, finding them on social
networks and using auto-dialers to notify
relatives of their death. The Ministry of
Defense of Ukraine uses Clearview Al
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accessed:17.11.2022).
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facial recognition technology to combat
disinformation, recognize and identify
dead and war criminals *. As we can see, in
the realities of military aggression, digital
forensics tools significantly contribute to
the detection, disclosure and investigation
of war crimes 7.

Therefore, the use of artificial intelli-
gence in law enforcement activities is an
important tool for improving the efficien-
cy of law enforcement agencies thanks to
the development and implementation of
the latest digital technologies in the fol-
lowing main areas:

1) information and analytical support of
law enforcement activities (for example,
the information and telecommunica-
tion system “Information Portal of the
National Police of Ukraine” is intended
for processing information generated
in the process of police activities and
information and analytical support of
such activities) *%;
information and reference provision of
law enforcement activities (in particular,
the use of maps or plans for the
formation of geo-information systems
for the spatial location of objects);
creation of specialized information in-
telligence systems for operational and
investigative purposes (for example,
development and implementation of
an automated system for conducting
operational and investigative activities
and covert investigative (detective) ac-

2

~

3

~

tions in telecommunications networks
of general use (similar to the American
Eshelon and DCS-1000 (Carnivore) and
the European RES system);

4) formation and development of intelligent
video surveillance systems by two
functional groups: a) recognition and
classification of video surveillance
objects; b) tracking the path of the
video surveillance object);

ensuring the protection of objects (for

example, by the systems “Orlan’,

“Kronos”, “AI-Gryphon”, etc., which

are complexes of technical means and

software for centralized monitoring
of the state of security and fire alarm
devices);

creation of departmental specialized

intelligent information systems (for

example, for the police — automated
dactyloscopic information systems:

Ukrainian ~ “Dakto-2000”,  French

MORFO, American PRINTRAK,

Japanese NEX etc.; for Boarder Guard

Service — integrated information and

telecommunication systems “Arkan”

and “Gart”; for Customs Service —
multifunctional complex information
system “Electronic Customs™);

7) development and implementation of
intellectual information educational
systems (in particular, modeling
of  knowledge, communication,
interpretation, self-improvement,
interaction *°);

5

~

6

~

96 ®exmopoB M. TexHosoril 3 po3misHaBaHHS 00JUY Ta IITYYHUH IHTEJNEKT JO3BOJSIOTh 3HANTU
koxHOTO / SUNDRIES. 09.04.2022. URL: https://sundries.com.ua/tekhnolohii-z-rozpiznavan-
nia-oblych-ta-shtuchnyi-intelekt-dozvoliaiut-znaity (date accessed:12.10.2022).

97 MawmezosI. [udposa kpuminamicTrka. Ik e 1omomMorsio 3sibpaTu 0kasu 3109uHiBYy Bywi? / New
Voice. 08.06.2022. URL: https://nv.ua/ukr/opinion/viyna-v-ukrajini-yak-cifrova-kriminalistika-
vikrivaye-zlochini-rf-v-ukrajini-novini-ukrajini-50248411.html (date accessed:12.10.2022).

98 Ilono)XeHHS Hpo iH(OpPMAIiliHO-KOMYHIKaIiiHy cucteMy «IHbopManiiuuil mopran Hario-
HaJIBHOI IOl YKpaiHu» : 3aTB. Haka3oM MBC Vkpainu Bizg 03.08.2017 p. Ne 676 (3i 3MiH. Ta
poroB.). URL: https://zakon.rada.gov.ua/laws/show/z1059-17#Text (date accessed:04.10.2022).

99 KomTyH B. O., PBauoB O. M. Orisi Ta NepcreKTUBY BUKOPUCTAHHS TeXHOJIOTIH MITyYHOro iH-
TeJIEKTY B IIPABOOXOPOHHIN JiAIBHOCTI. BUKOPUCTAHHA MeXHOA021Tl WLMYH1HO20 IHMeAeKMY ... .

C. 46—47.
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8) introduction of information and
telecommunication system of pre-trial
investigation ' as an important step
in the improvement of investigative
(detective) activity (the use of artificial
intelligence will significantly save
time, money, means, resources; it will
shorten the terms of consideration
of relevant procedural documents; it
will simplify the access of participants
within their competencetothe relevant
materials of criminal proceedings,
digitization of document flow, etc. 1°).

It is important to note: European
practice and experience indicate that law
enforcement agencies must be able to act
in the changing modern conditions of the
transformation of crime in order to ensure
the protection and safety of citizens %%
To implement the competences of law
enforcement agencies, programs and
algorithms created by elements of
artificial intelligence are used. In addition,
institutions performing law enforcement
functions have various types of systems,
the components of which are artificial
intelligence algorithms 1.

The use of artificial intelligence in the
investigation of war crimes and issues of
the formation of digital forensics

Modern forensics corresponds to the
development of digital technologies
creating means and methods of extracting
forensically significant information from
new types of media. The development of
scientific and technical progress makes
it possible to use digital technologies
in law enforcement activities, which
increases the efficiency and accelerates
the process of pre-trial investigation,
contributes to a more complete formation
of the evidence base in the investigation
of criminal offenses, and this, in turn,
improves the quality of consideration
of criminal proceedings in court. Under
such conditions, the defining trend
of criminology is the integration of
knowledge and the application of the
latest, innovative scientific developments
aimed at combating crime. The natural
result of the informatization of the social
environment is the “technologicalization”
of forensics, the development and
implementation of information,

100 IIpo BHeceHHH 3MiH 0 KprMiHaJIbHOIO MpOIeCyalbHOTO KOJEKCY YKpalHU 100 3alpoBa-

JKeHHs iH(pOpMauiliHO-TeJeKOMYHIKAI[ilfHOI CHUCTEMH JOCYZOBOTO PO3CJIiZyBaHHSI :

3akoH

Vkpainu Biz 01.06.2021 p. Ne 1498-IX. URL: https://zakon.rada.gov.ua/laws/show/1498-20#Text

(date accessed:18.10.2022).

101 I'mobenko I. I. IHdopMaliliHO-TeleKOMyHIKallillHa CHCTeMa JOCYZOBOTO PO3C/IiJyBaHHS:
MIXXHAPOJHUH JOCBiJ i IUISAXYU 3aIIpOBa/PKEeHHS. BicHuK XapKigcvbkoeo HAUIOHAALHOZ0 YHiGep-
cumemy eHympiwHix cnpag. 2021. T. 95. Ne 4. C. 188—198. DOI: 10.32631/v.2021.4.16 (date

accessed:18.10.2022).

102 Europos Komisija ,,Priedas prie Komisijos komunikato Europos Parlamentui, Europos Vadovy
Tarybai, Tarybai, Europos ekonomikos ir socialiniy reikaly komitetui ir Regiony komitetui
Europospozitrioidirbtinjintelekta formavimas®/EUR-Lex, 2018 m. balandzio 25d., 237 galutinis,
ziuréta 2023 m. URL: https://eurlex.europa.eu/legal-content/LT/TXT/?uri=COM:2018:237:FIN

(date accessed:16.10.2022).

103 Europos Komisija, ,Feasibility study on a forecasting and early warning tool for migration
based on artificial intelligence technology” / Europos Sajungos leidiniy biuras Ecorys, 2021
m. vasario 15 d., zitréta 2023 m. URL: https://op.europa.eu/lt/publication-detail/-/publica-

tion/5afa29f0-700a-11eb-9ac9-01aa75ed71al/languageen/format-PDF/source-191372680

accessed:16.10.2022).
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digital, telecommunication and other
technologies in law enforcement practice
and judicial proceedings '*.

In the conditions of war and global
threats, all practitioners in the field of
international criminal justice need to
expand their understanding of the essence
of the latest digital technologies (for
example, in social networks, geolocation
and mobile communication systems,
computer information and in the rest of
digital traces) and the possibilities of their
application in war zones '®. Taking into
account the mass murders, rapes, looting,
etc. committed by the Russian military
on the territory of Ukraine, today the
problem of collecting evidence of these
crimes has become acute, which requires
the activation and spread of the use of
artificial intelligence for the purpose of
detecting, documenting and investigating
war crimes, crimes against humanity and
genocide 1.

The use of artificial intelligence in the
investigation of war crimes in Ukraine can
be useful in many aspects, in particular in
the following directions:

1) analysis of satellite images. Artificial
intelligence is able to quickly detect
changes in the landscape, in particular
buildings, roads, infrastructure objects
that can be associated with war crimes,
as well as help in identifying the burial
places of victims of war crimes;

2) analysis of video&photo materials.
Artificial intelligence can be used
to identify objects, suspects and
witnesses from video and photo
materials made at war crimes sites;

3) processing of audio materials. By
recording, for example, telephone
conversations, artificial intelligence
can help identify voices and determine
the location of subscribers during
such a conversation;

analysis of social networks. By analyzing
social networks, artificial intelligence
can help identify links between
suspects who may be associated with
war crimes and identify individuals
who may witness or have information
about war crimes;

analysis of data from medical institutions.
Artificial intelligence can assist in
determining the cause of death, in
identifying the bodies of victims of war
crimes, as well as prisoners of war, and
war criminals and their search for data
on the disease and information about
their identification characteristics in
order to identify a specific person;

6) face recognition. Artificial intelligence
can be used to recognize faces in
photos and videos of war crimes. This
can help identify suspects involved
in the commission of such crimes
and find witnesses who can provide
important information about the war
crime event under investigation;
analysis of textual information. Artificial
intelligence analysis of textual
information (for example, messages
on social networks and other sources)
related to war crimes will help
identify suspects and witnesses and
find out criminalistically significant
information about war crimes under
investigation.

4

~

5

~

7

~

104 IlemiThko B. }0. ®opMyBaHHS ZOKTPUHU KPUMIHATICTUKY Ta CYZ0BOI €eKCIIepTH3U B VKpaiHi —
IUIAX IO €AMHOTO EBPOIENCHKOT0 KPUMIiHANTICTUYIHOTO IpocTopy. IIpaso Ykpainu. 2022. Ne 2.

C. 83.
105 Freeman L. Op. cit.
accessed:12.10.2022).

P. 335. URL: https://irlawnet.fordham.edu/ilj/vol41/iss2/1

(date
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Thus, the use of artificial intelligence
can be useful for effective investigation of
war crimes in Ukraine and help to identify
the perpetrators and bring them to justice
for what they have done. However, it
should be noted that the use of artificial
intelligence in the investigation of war
crimes has its challenges and limitations.
One of the biggest challenges is that during
the war it is difficult to obtain reliable
information due to the high degree
of conflict and unpredictability of the
situation on the spot. There is also the risk
of using artificial intelligence to persecute
political opponents or incorrectly
display data due to certain algorithmic
imperfections. In addition, it is important
to take into account legislative restrictions
on the use of artificial intelligence to
investigate crimes (in particular, the ban
on the use of certain types of data that may
violate human rights). All these factors
require careful analysis and planning
before using artificial intelligence to
investigate war crimes. At the same time,
artificial intelligence is a powerful tool
for investigating war crimes in Ukraine,
capable of promoting the victory of justice
and bringing those responsible to justice.

The use of artificial intelligence and
modern digital technologies in military
realities makes it possible to significantly
increase the efficiency and speed up
the investigation of war crimes and
cybercrimes. It is known that almost any

activity of people (in particular, criminals
and their groups) in the modern world is
accompanied by a kind of “trace picture”,
a special place in which digital traces
occupy ' as an important source of
criminalistically significant information.
It is digital, not electronic traces, that
today form the basis of the evidence base
during the investigation of such criminal
offenses. In digital footprints (despite
the ever-changing form of information
storage), one thing remains constant — it
is a digital encoding of information that
has given way to an analog signal. With
this in mind, it is worth talking about
digital traces left in virtual space.

Application of European standards of
proof in criminal proceedings testifies to
the European vector of development of
criminalistics and forensic examination
in Ukraine %, In such circumstances,
it can be argued about the activation of
trends in the formation and application
of a new scientific direction — Digital
Criminalistics 1.

In the special literature, there are
different approaches to the definition of
the concept of digital criminalistics and
its place in the system of criminology
and judicial sciences. Some scientists call
digital criminalistics a separate branch of
the judicial sciences, a system of scientific
methods for researching digital evidence
in order to facilitate the detection and
investigation of criminal offenses !\°.

107 Kpuunpkal. O. «/lopixkka nudpoBUX CIiAIB»: JOKA30Be 3HAYEHHSI 1 OKpPeMi aCIIeKTH 301paHHs Ta
JOCTi/KeHHS Y KpUMiHATbHOMY NTPOBaKeHHI. Lugposi mpancdopmayii Ykpainu 2020: suxu-
ku ma peanii : 36. Hayk. p. H/II II3IP HAIIpH Vkpainu Ne 1 3a MaT-Mu Kpymi. cTouy (Xapkis,
18.09.2020). XapxkiB, 2020. C. 92—97. URL: https://ndipzir.org.ua/wp-content/uploads/2020/12/
Tezy_18_09_2020_17.pdf (date accessed:12.10.2022).

108 IlemiTpko B. 0. ®opMyBaHHS JOKTPUHU ... . C. 87.

109 Jlatum K. Op. cit. C. 31—37. URL: https://repository.mruni.eu/bitstream/handle/007/18524/

XVIII%20Vilnius%202022_compressed-18-21.pdf?sequence=1&isAllowed=y

accessed:17.11.2022).
110 Crenmantoxk P. JI., Ilepmin C. L
accessed:17.10.2022).
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Others believe that digital criminalistics is
associated with the process of collecting,
obtaining, storing, analyzing and
submitting electronic (digital) evidence
in order to obtain operational-search
information, evidentiary information
and the investigation and criminal
prosecution of various types of criminal !
(in particular, cybercrimes and war
crimes). Some sources note that digital
criminalistics concerns the process of
collecting, receiving, storing, analyzing
and presenting electronic (digital)
evidence in pre-trial and trial proceedings.
Therefore, digital forensics should become
a strategic direction in the development of
forensic science.

According to our opinion, the subject
of digital criminalistics is the laws of
detection, fixation, preliminary research,
the use of computer information, digital
traces and means of their processing
in order to solve the problems of
detecting, disclosing, investigating and
preventing criminal offenses, as well as
the development (based on knowledge of
these laws) of technical means, techniques
and methodological recommendations
aimed at optimizing activities to counter
criminal offenses in the digital space.
Thus, digital criminalistics is a branch of
criminalistics, which studies the patterns
of occurrence and use of digital traces,
development on the basis of knowledge
about these patterns of technical means,
techniques and methods for identifying,
fixing, extracting and studying digital
information (evidence) and means of its

processing in order to disclose, investigate
and prevent criminal offenses '*2.

During the war, the arsenal of
traditional forensic tools and forms of
collecting evidence on war crimes is quite
limited due to the danger to all participants
of investigative (search) actions and
the impossibility of direct access to the
scene ' thus, there is a need to use digital
forensic tools.

Modern approaches to the
investigation of war crimes make it
possible to determine the sources of
digital information, which determine
the directions of collecting and studying
digital traces to obtain information:

« from mobile devices seized
from participants in criminal
proceedings;

«  from personal computers of
individuals and legal entities;

« fromserversandotherinformation
storage devices in organizations
and institutions;

« from radio frequency identifiers,
GPS-tackers, sensors, stationary
and mobile measuring devices

using geolocation, video
surveillance and  positioning
systems;

« fromnetwork services that provide
voice and video communication
between computers via the
Internet (ICQ, Skype, WhatsApp,
Viber, Telegram and others);

« from banking systems on digital
media (HDD, SSD, flash drives,
etc.);

111 Komnogina A. C., ®egoposa T. C. Op. cit. DOI: 10.32782/klj/2022.1.27 (date accessed:12.10.2022).
112 IlTeBuyk B. M. IludpoBa KpuMiHAIICTHKA: BOEHHI BUKJIMKHU ChOTOJEHHS Ta HOBI 3aBAAHHS
y cy4acHHX yMoBax. IIpasosi sukAuKu cy4acHocmi : MaT-1u Bceykp. kpyrioro crouy (Xapkis,

20.12.2022). XapxkiB, 2022. C. 35—39.

113 Jlydeniox O. Po3ciifyBaHHS BOEHHUX 3JI0YMHIB: JOTICTUYHI, KpUMIHAIICTUYHI Ta CyZ0OBO-Me-
AV4HI nuTaHHda. FOpuduunuil Haykosull enekmpoHHUll scypHan. 2022. Ne 4. C. 369—374. DOLI:
10.32782/2524-0374/2022-4/88 (date accessed:17.11.2022).
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« from mobile operators regarding
the  details of  subscriber
communication and determining
the location of the subscriber
using geolocation;

« from recordings of surveillance
cameras of commercial and state
structures;

+ from cameras and video cameras
seized from participants in
criminal proceedings.

No less important in today’s conditions
of the active spread of digital technologies
is the connection between the application
of specific expertise during the collection
of digital traces, the possibilities of
forensic research, the evaluation and use
of the results of examinations in proving
and transforming the competencies of
forensic experts in most types of forensic
examinations *. Today, objects in digital
form are submitted for examination both
on individual data carriers and in the form
of complete computer systems, therefore,
in order to legally obtain digital traces, it
is necessary to use appropriate specific
expertise and to appoint and conduct
forensic computer-technical examination
and examinations of telecommunication
systems and means (research of digital
and analog devices) '°.

We consider that the application of
artificial intelligence and the process
of digitization of forensics is a natural

stage in the development and formation
of modern forensic knowledge, which
involves the introduction of digital
technologies in various fields of forensic
science, forensic expertise and legal
practice, which requires further research
into the issues of digital criminalistics.
Particular attention should be paid to
increasing the role of forensic didactics !¢,
in particular to the forensic training
of investigators, prosecutors, judges,
detectives, forensic investigators, forensic
experts in the field of digital technologies.
It’s time to start a new profession and train
a digital forensic scientist 7. Under such
circumstances, it is expedient to direct
the modern paradigm of criminology to
the formation and further development of
digital criminalistics in order to effectively
solve new tasks in the conditions of martial
law and the digitalization of society.

Conclusions

As an integral attribute of the modern
activity of criminal justice bodies, digital
information determines the prospects and
trends of the development of criminology.
In today’s realities, an important task
of criminology is the development
and application of innovative means,
techniques and methods that allow for
the effective collection, research, and use
of various (in particular, digital) evidence

114 Zhuravel V. A., Konovalova V. E.,; Avdeyeva G. K. Reliability Evaluation of a Forensic Expert’s
Opinion: World Practices and Ukrainian Realities. Bicnuk HayioHaavHoi akademii npagosux
Hayk Ykpainu. 2021. Vol. 28. No. 2. Pp. 252—261. DOI: 10.37635/jnalsu.28(2).2021.252-261 (date

accessed:17.11.2022).

115 IlemitTeko B., IlleniTbko M. JJoKTprHA KPUMIHAJIICTUKY Ta CYZOBOI eKcrepTHU3u: (popMyBaH-
Hf, CyJaCHUY CTaH i pO3BUTOK B YKpaiHi. ITpaso Ykpainu. 2021. Ne 8. C. 12—27.

116 Malevski H., Kurapka V. E., Tamelé I. Motivation and expectations of students — an important
factor in the implementation of the new bachelor’s degreeprogram “Law and Criminalistics”.
The Criminalist of the First Printing. 2021. Ne 21—22. Pp. 12—26.

117 IlleBuyk B. M. [Tudposa kpuminamicTuka: GopMyBaHHS Ta POJIb y 3abe3nedeHHi 6e31eK0BOro
cepezoBullia Ykpaiuu. Hoga apximekmypa be3nekogozo cepedosuwsa Ykpainu : 36. Te3 Beeykp.
HayK.-IIpakT. KoH}. (XapkiB, 23.12.2022). Xapkis, 2022. C. 146—150.
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in pre-trial investigation and court
proceedings. That is why the question of
increasing the role of forensic knowledge
is urgent because the issue of applying
artificial intelligence technologies in
the activities of law enforcement and
justice bodies is of particular importance
and requires special scientific research
in view of European experience and
modern practice. The formation of a new
field of knowledge — digital forensics as
a strategic direction in the development of
modern forensic science — is urgent.

At the same time, a significant
problem in the case of the use of artificial
intelligence technologies during the
investigation of offenses is a possible
violation of human rights (regarding the
protection of personal data confidentiality
and interference in private life). Therefore,
it is important not to exaggerate the
potential and advantages of artificial
intelligence: it is worth considering its
individual shortcomings. We see that the
use of artificial intelligence in judicial
proceedings and law enforcement
activities is permissible only under the
condition of mandatory observance of the
principles of the rule of law, basic human
rights, respect for honor and dignity,
equality before the law and the court,
proportionality, competition between the
parties, transparency, impartiality and
justice etc. As of today, it is impossible
to completely replace the judge with
artificial intelligence in the administration
of justice, on the other hand, there are no
legal prohibitions on optimizing the work
of the judge and the court by involving
artificial  intelligence  technologies.
Therefore, the leading role of artificial
intelligence is not to replace the judge
in the administration of justice, but only
a kind of high-tech assistance. In addition,
in order to prevent the uncivilized

38

(illegal) use of artificial intelligence, it is
necessary to form a global (mandatory)
international legal framework for its
development and  implementation.
Governments and private companies must
be aware of the imperfection of the raw
data and technologies on which artificial
intelligence is based, and therefore take
care to prevent discrimination and human
rights violations. It is advisable to direct
further research to the development
of issues related to the development
and use of artificial intelligence as
a component of information technologies
in law enforcement and justice in view
of international experience and modern
practice.

IITy9HMI iHTEIeKT B FisJIbBHOCTI
OpraHiB IPABOMOPAAKY Ta OCTHUIIII:
BITYU3HAHUI Ta EBPOMEHCHKHUII [OCBI,
CHiroasa Mamyeacne, Bikmop Illeguyk,
KOprima Baampynene

Mema cmammi — docaidumu akmy-
anvHi npobremu 3acmoCy8aAHHS MeXHOA0-
eill Wmy4Ho20 iHmMenekmy 6 OiiAbHOCMI
opeatie npasonopsdky ma 0Cmuyii 8 ymo-
8ax B0EHH020 CMAHY 1 2106ANbHUX 3A2pPO3;
BU3HAYUMU OCHOBHI MeHdeHUii, npobaemu
il nepcnekmueu KpUMIHAAICMUYHUX JOCAL-
Osceb 13 BUKOPUCTMAHHAM UIMY4YHO20 IH-
MmeeKImy Kpi3b npusmy €8poiHmezpayiiinux
npoyecis; 8UCBIMAUMU NPOAAUHU 8 HOp-
MAMUBHO-NPABOBOMY Pe2YMI08AHHI BUKOPU-
CMAaHHA YUpposux MexHOoA021ll, OKpecAUMU
Hanpamu 1020 80ockoHanenHs. Jas docsie-
HeHHS TNOCMABAeHOL Memu 3dcMOCO8AHO
3a2a/bHOHAYKOBL MA CNeyianvHi memodu
Haykog020 docaidiceHHs (30Kkpema, Oianek-
muuHull, aHarimuyHuil, iHoykuii i dedyk-
yii ma in.). IIpoananizoeamo eimuu3HAHULL
i esponelicokuil 00c8i0 3aCMOCY8aHHS Mmex-
HOAOCILL WMYYHO20 I[HMenekmy 8 Oiib-
HOCMI OpeaMie npasonopaoky ma cmuuyii,
BU3HAYEHO IXHI MNepCTeKMUBHI HANPAMU.
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YVbauaemo, wo npasose pezynio8aHHs 6UKO-
PUCTMAHHS WIMYYHO20 IHMeAeKMY 8 YKpaiui
JdoyinvHo 30ilicHI086AMU 34 €8PONeliCoKUMU
cmandapmamu, npasuiamu i pekomenoa-
YIaMU — 3210H0 3 00PAHUM HALLOTO DepiHasor0
€8POIHMePAYITIHUM KYPCOM. 3aY8AdHEHO, U0
3anpogaddiceHHs WMY4HO20 THMeAeKMY 8 CY-
JOUUHCMBO MAE nepedyCiM [PYHMY8AMUC
Ha NPUHYUNAX 8ePX08eHCMEad npasd, Jompu-
MAHHS OCHOBHUX npag Ao0uHu, nogazu 00
uecmi il eidHocmi, pigHocmi neped 3aKOHOM
i cydom, nponopuyiilHocmi, 3MazaabHOCTL
CMOpiH, nposopocmi, HeynepedyceHocmi ma
cnpagedaugocmi. IlmyuHuil iHmenekm He
30amuuil yiakom 3aminumu cyddis, 00HAK
1l020 3aCMOCY8AHHA CHpUAMUMe ONMUMI-
3auii pobomu cydoi i cydy. O6spyHmogaro,
WO Y 60EHHUX PeaisiX Cb0200eHHSL 20CTPO
nocmano NumaHHs npo nideuuleHHs egex-
MUBHOCTML pPO3CAI0Y8AHHS CYHACHUX BOEH-
HUX 3104UHI8 | KIOep310UUHI8 3a JONOMO2010
yugposux mexHon0eii.

Kawuoei caoea: wmyunuil inmenexm;
KPUMIHAAICMUKA; KPUMIHAAICMUYHI 3HAH-
HS; Cneyuianvhi 3HAHHA, Yudposa KpuMiHai-
cmuka; cydosa excnepmu3a; uugposi 0o-
Kasu; po3cAidy8aHHs BOEHHUX 310YUHIB;
npomudis 3104UHHOCTL; MeHOeHUll po3gum-
KY KPUMIHAAICTMUKU.
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Plea bargaining has become more popular as a means of settling
court issues all around the world. Plea bargaining’s application,
scope, and operation change significantly between common law and
civil law regimes. To analyze these differences in regard to different
jurisdictions, a comparison between India and the USA (their plea
bargaining) has been done in this study. The relative benefits and
drawbacks of plea bargaining are up for debate. This is because it
is argued that plea bargaining calls into question the primary goals
of a trial, which are to establish the truth and uphold justice. It is
without dispute that India needs a framework for speedy justice ad-
ministration. Indian courts are being battered by the rise in criminal
cases. Prisons are now overflowing with inmates who are being held
without a trial due to the ongoing delays in case resolution. India
has developed plea bargaining (as a response to this sad status of the
judicial system), which was acknowledged as a trustworthy strategy
for concluding open cases and accelerating the criminal justice sys-
tem. According to the then-Chief Justice of India, Y. K. Sabharwal
(2005-2007), the introduction of plea bargaining in India would not
only expedite the criminal justice system but also serve as a restor-
ative form of justice where victims would be equal stakeholders and
receive sufficient compensation. However, despite years of conceptu-
alization, the Indian criminal justice system has yet to adopt plea
bargaining. The paper attempts to research whether plea bargaining
in India in its present form and structure is adequate to achieve that
goal by weighing its advantages and disadvantages in the context of
the Indian judicial system. Given the above, it is proposed to intro-
duce changes to this contemporary dispute resolution mechanism.
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punishment; Law Commission; judicial system.
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Research Problem Formulation

Criminal law is practiced all over the world
and includes unique methods that are cre-
ated to achieve a certain goal. These might
be specific instructions to help the police
make arrests or the exact method used by
the courts to decide cases and provide ver-
dicts. These mechanisms grow over time,
making it easier for novel procedures to
regularly materialize. One such process is
plea bargaining, a relatively recent way to
be found guilty in court.

In a plea agreement, the defendant ad-
mits guilt in exchange for a reduced sen-
tence after the prosecution and defence
counsel establish an amicable agreement.
Criminal trials are taking longer and longer
to resolve by the time they are finished. In
many cases, the trial process does not start
until many years after the accused has been
placed in judicial custody. This is due to the
criminal courts’ increasing use of adminis-
trative procedures to expedite the process
of conducting criminal trials. The crimi-
nal justice system in India stipulates that
numerous inmates who are awaiting trial
are compelled to remain in jails around the
nation. According to the National Crime
Records Bureau, there were almost 50,000
more people in jails in 2011 than there
were beds available, and most of them were
awaiting trial or had been there for more
than five or six years '. Many people who
are charged with crimes are unable to post
bail for a variety of reasons, one of which
is that they have been detained in jail for
a long time as prisoners awaiting trial,
where they have to deal with a great deal
of mental stress and burden. One of the

additional factors is that the accused is ul-
timately found not guilty if there is insuf-
ficient proof that he committed the crime.

As a result, the courts established an
informal system of pre-trial settlement and
bargaining, which was used in the United
States and is now more commonly known
as plea bargaining. In this system, the sus-
pect or the accused may admit all or some
of the charges against him, and instead of
waiting for the trial to end, may request
a lesser punishment.

Analysis of Essential Researches
and Publications

Plea bargaining is a procedure where the
accused is asked to admit guilt in return for
the judge being lenient when determining
the severity of the penalty or the nature of
the offence. It comes from the Latin expres-
sion “Nolo Contendere” which translates to
“I do not desire to contend” or a “No con-
test” plea ®. In a plea bargain, the defendant
agrees that the accusations against him
are true and that he will not challenge the
court’s decision regarding his guilt °.

Plea bargaining was first used in the
American court system, not the Indian
legal system. However, the Law Commis-
sion’s efforts via its 142" and 154" reports
encouraged the inclusion of the Plea-Bar-
gaining provisions. Based on the Law
Commission’s recommendations for some
crimes, a new chapter on “Plea Bargaining”
was added to the Criminal Procedure Code.

While the idea of “Plea Bargaining” is
used in both India and the USA, the actual
implementation varies. To make a mean-
ingful comparison between the two legal

1 Prison Statistics India 2019 / National Crime Records Bureau (Ministry of Home Affairs). URL:
https://ncrb.gov.in/sites/default/files/PSI-2019-27-08-2020.pdf (date accessed: 08.12.2022).
2 Merriam-Webster Dictionary. URL: https://www.merriam-webster.com/dictionary/nolo%20

contendere (date accessed: 08.12.2022).

3 Babasaheb Bhimrao Ambedkar University. URL: https:/www.bbau.ac.in/dept/HR/TM/
LL.M.%20203%20Unit%204.Plea%20Bargaining. RM.pdf (date accessed: 08.12.2022).
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systems, it is important to understand the
concept of plea bargaining and significant
cases connected to it in each system sepa-
rately.

Plea bargaining cannot be perfectly
or plainly defined. Black’s Law Dictionary
defines it as “the process by which the ac-
cused and the prosecution in a criminal
case work out a mutually satisfactory dis-
position of the matter subject to court ap-
proval”. In exchange for a sentence that is
less severe than the one that could be given
for the more serious crime, the defendant
frequently enters a plea of guilty to a less-
er charge or to only some of the counts in
a multi-count indictment *.

Due to the overcrowding of criminal
courts and case dockets, plea bargaining
frequently entails “mutual admission”
rather than “mutual satisfaction” regarding
the merits or deficiencies of both the accu-
sations and the defences. Plea negotiations
often take place before a trial, while in cer-
tain jurisdictions they can happen at any
point until a decision is made. Additionally,
the parties may agree to a plea deal after
a jury is deadlocked during a trial in order
to avoid having to hold another trial.

Plea bargaining involves negotiations
in three different areas *:

+  Charge Bargaining: As the term im-
plies, the accused enters a plea of
guilty to a less serious accusation
as opposed to a more serious one.
Sentence negotiating and charge
bargaining are distinct from one
another because sentence bar-
gaining is done to negotiate the
length of time for which the sen-
tence would be pronounced, whilst
charge negotiation is done to nego-
tiate the charge that is levied. Pun-
ishment for a term of seven or ten

years is an example of the former.
An illustration of the latter is accus-
ing the defendant of kidnapping or
murder. They are fundamentally
two separate things. This type of
plea is typical and well-known. It
entails negotiating the particular
accusations (counts) or offences
the defendant will be prosecuted
for. A prosecutor may frequent-
ly drop the higher or additional
charge(s) or counts in exchange for
a plea of guilty to a lower charge.
For instance, a prosecutor would
accept a “guilty” plea to man-
slaughter in exchange for drop-
ping charges of first-degree mur-
der (subject to court approval).
Sentence Bargaining: When negoti-
ating a sentence, parties agree to
enter a plea of guilty (for the orig-
inal offence rather than a lesser
one). It spares the prosecution from
having to go to trial and make its
case. It offers the chance for the de-
fendant to get a lesser punishment.
Pledging for a lesser punishment
is the goal of this plea negotiation.
A lesser sentence is promised in
exchange for the accused’s admis-
sion of guilt to the alleged offense.

Fact Bargaining: As the name im-
plies, it makes an effort to negoti-
ate for the case’s facts. Alternative
claims on the pertinent facts to the
current case are covered by this
sort of plea bargaining. The facts
that must be accepted by both par-
ties are the subject of negotiation
between the parties. According to
some, this kind of plea bargain-
ing is against the principles of the
criminal justice system. This is so

4 Black’s Law Dictionary / ed. B. A. Garner. West Publishing Company, 7th Ed., 1999.
5 Plea Bargaining / USLegal. URL: https://criminallaw.uslegal.com/plea-bargaining/ (date

accessed: 08.12.2022).
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because it is against the principles
of criminal justice to negotiate
the fundamental facts of the case.
A fact is a fact and cannot be mod-
ified in a case. If we compromise
on altering the case’s core facts, it
becomes nothing less than a fab-
rication. The least common nego-
tiation involves admitting to some
facts in exchange for a promise
not to introduce others into evi-
dence. This eliminates the neces-
sity for the prosecution to provide
evidence by stipulating to the truth
and existence of particular facts.

Three crucial factors determine wheth-
er a plea agreement is legitimate:

« aknowing waiver of rights;

« avoluntary waiver;

+ a factual foundation for the accu-
sations the defendant is pleading
guilty to.

Plea negotiations typically take place
over the phone or in the courtroom pros-
ecutor’s office. With very few exceptions,
judges are not engaged. Plea agreements
that the judge accepts are subsequently
made on the record in front of the whole
court. There must be a defendant present.

One crucial distinction is that a prose-
cuting attorney lacks the power to compel
a judge to accept a plea deal reached be-
tween the parties. Only recommendations
for the court to accept a plea deal are al-
lowed from the prosecution. The court will
often request evidence to confirm that the
aforementioned three requirements have
been met before accepting the prosecu-
tion’s suggestion.

Plea negotiating is also more compli-
cated than it first appears. In order to suc-
cessfully negotiate a criminal plea agree-
ment, the attorney must possess technical
knowledge of each element of a crime or
charge, understanding of the actual or po-
tential evidence that is already present or

could be developed, technical knowledge
of lesser included offences versus separate
counts or crimes, and a reasonable under-
standing of sentencing guidelines.

Article Purpose

The aim of the research is to study and
compare the concept of plea bargaining
in two different jurisdictions. The objec-
tives are to study the relative drawbacks
and benefits, the historical perspective and
the contemporary ongoings with respect to
plea bargaining.

Research Methods

The research methodology used for the
project is doctrinal method of research
wherein secondary sources of data have
been used by the researcher.

The study is limited only to the con-
cept of plea bargaining in these different
jurisdictions. It discusses the history, the
contemporary scenario, the benefits and
drawbacks and compares relatively the
difference in the laws relating to plea bar-
gaining in these jurisdictions. The limita-
tion of the research project is that it does
not take into account the in depth study of
the ground realities of how powerful plea
bargaining is a tool used in these States in
order to combat high rates of pending cas-
es. The research project thus is limited to
the secondary data bases and no survey or
empirical study has been done in the pro-
cess of comparison.

Main Content Presentation

India

Applicability of Plea Bargaining

and Procedure under the Code

of Criminal Procedure

In India, the practice of plea bargaining is
still in its infancy. The criminal law reforms
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made by the Criminal Law (Amendment)
Act of 2005 resulted in the implementation
of the system (Act 2 of 2006). Although the
Act was passed on January 11, 2006, the
provisions were not announced or went
into effect until July 5.

The inclusion of plea bargaining in the
Criminal Procedure Code was met with
strong criticism. Also rejecting the prem-
ise of plea bargaining, the Supreme Court
ruled that it is inappropriate to bargain in
criminal matters. In State of Uttar Pradesh vs
Chandrika © a court cannot make decisions
regarding criminal cases based on the con-
cept of plea bargaining, it was decided. The
court must decide each case on its own
merits; if the accused admits guilt, the ap-
propriate punishment must be carried out.
In the same instance, the court additionally
concluded that a sentence reduction should
not be based only on an individual’s ac-
knowledgement of guilt. Additionally, the
accused is not permitted to request a lesser
sentence from the court in exchange for his
guilty plea.

In civil proceedings, concessions are
actually promoted as a more agreeable
alternative to a formal trial for resolving
conflicts between parties. However, “law
enforcement” rejects the concept of com-
promise as unethical or, at best, a neces-
sary evil if the conflict finds itself in the
area of criminal law.

Further, according to the Supreme
Court in Kasambhai Abdulrehtnanbhai
Sheikh v. State of Gujarat And Anr. 7, convic-
tions based on the appellant’s guilty plea,
which was the product of a plea agreement,
cannot be upheld. It is against public policy
to allow an accused person to be convicted
by luring him with the promise that he will
be treated properly in exchange for plead-

6 2000 Cr.L.J. 384(386).
7 AIR 1980 SC 854.
8 AIR 1959 SC 149.
9 2005 CriLJ 2957.
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ing guilty. Such a procedure, which would
also be obviously unreasonable, unfair,
and unjust, would clearly violate the new
activist dimension of Article 21 of the Con-
stitution that emerged in Maneka Gandhi’s
case. Even if the procedure is supported by
statute, it might still not be legal if it vio-
lates the spirit of Article 21 as stated above.
Because it could persuade an innocent de-
fendant to plead guilty in order to avoid
a drawn-out and challenging criminal trial,
it would have the effect of tainting the pure
fountain of justice. The second obstacle
that might prevent it is that, according to
Indian law, which is prohibited in the case
of Bashesher Nath v. Commissioner of Income
Tax Delhi & Rajasthan and Ors 8, plea bar-
gaining equates to waiving a constitutional
right to a trial that is inherent in Article 21.

Nevertheless, the Government ulti-
mately decided that it was appropriate and
added Sections 256-A to 265-L to the Crimi-
nal Procedure Code to create Chapter XXIA
of the Code, which provides for the raising
of the plea of plea bargaining in specific
categories of criminal cases. The division
bench of the Gujarat High Court comment-
ed on this issue in State Of Gujarat v. Natwar
Harchandji Thakor ° and stated that given
the existing actual profile of the pendency
and delay in the settlement of criminal cas-
es, fundamental adjustments are required.
The very goal of the legal system is to offer
quick, low-cost, and straightforward justice
through the trial of criminal cases and oth-
er types of disputes.

Chapter XXIA’s application is covered in
Section 265-A. Plea negotiations can be ad-
vantageous in two situations. One is when
a police station’s station house officer sends
the magistrate a report following the con-
clusion of an inquiry. The second scenario
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occurs when the magistrate determines
that an offence has occurred “based on
a complaint filed in accordance with Sec-
tion 190(a), which is followed by the exam-
ination of a complainant and witness in ac-
cordance with Sections 200 or 202, and the
issuance of a summons in accordance with
Section 204. Following the commencement
of judicial proceedings stemming from
a private complaint made in accordance
with section 190(a) of the Code, it so indi-
cates.

However, if the accused committed
a crime that entails a death sentence, a life
sentence, or a term of more than seven
years in jail, the benefit cannot be extend-
ed. Additionally, crimes that affect the so-
cioeconomic standing of the country as
well as those that the Central Government
has recognized as crimes against women
or crimes against children under the age of
14 are not eligible for the benefit of a plea
deal. Any juvenile or child as those terms
are defined in the Juvenile Justice (Care
and Protection of Children) Act of 2000
is exempt from the requirements of plea
bargaining under Section 265-L. In the
event of contradiction with other Code
provisions, the Chapter has been given
a separate life by the saving provisions un-
der Section 265-] *°,

The procedure of plea negotiations is
initiated by an application from the accused
in accordance with Section 265-B. Only the
trial court should receive the application.
“The application must be in writing and in-
clude a concise summary of the case’s facts
as well as information on the accused’s pri-
or convictions and an affidavit signed by
the defendant attesting to the application’s
sincerity as one that was voluntarily made.
Upon receiving the application, the trial
court is required to notify the prosecution,
the accused, and in situations under Sec-

tion 190(a), either the complainant or the
public prosecutor, of the day the applica-
tion will be heard.

Historical Background

In Vedic Period. Since the beginning of time,
India has used the notion of plea bargain-
ing. Evidence from several ancient treaties
and documents indicates that this concept
was used as a means of self-purification
by erasing or lessening the repercussions
of sins caused by committing an offence.
Hindu law holds that delaying a decision in
a lawsuit amounts to denying justice. The
Dharam Sastras also offer a notion in a dif-
ferent chapter named Prayaschita where it
suggests many models of self-purification
via confession of wrongdoing. This was
used as a justification for the imposition
of a lighter penalty and was supported by
numerous smritis experts. Even Manu Sm-
riti calls for a less sentence in exchange for
a guilty plea.

Therefore, several smritis in the Vedic
era permitted and supported the idea of
reducing penalty by voluntary confession.
This is comparable to the idea of a plea
agreement. This leniency in sentencing
was intended to allow the guilty a chance to
recover his standing in society.

In Medieval Period. The Quisas system
in the Muslim Criminal Code might be
seen as an analogue to the Mughal practice
of plea bargaining. According to this law, if
a person commits an offence against a de-
ity, God will punish them accordingly, but
if they commit an offence against the gov-
ernment or a private individual, they have
the choice of compounding their offence
along with the offender. Quisas is a form of
“blood money” in which the accused pays
a sum of money to the legally entitled heirs
or surviving relatives. If a relative of the
dead or his legal heirs decides to settle with

10 Chandrasekharan Pillai K. N. R. V. Kelkar’s Criminal Procedure. Eastern Book Company, 2008.

1429 p.
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the accused in return for money, the king
or the Quazi cannot intervene. Muslim ju-
rists supported this practice on the grounds
that the rights of God’s creation should take
precedence and that the accused could not
be put to death until the child’s species had
reached adulthood in cases where the next
deceased victim was a child.

Due to the fact that the family of the
victim in a murder case received compen-
sation, Quisas at this time period only ap-
plied the notion of plea bargaining in a lim-
ited sense.

During British Rule. The adversarial sys-
tem, which was adopted in India from the
British Colonial authorities, was used to re-
solve cases. The East India Company found-
ed the Court in 1672, which sentenced of-
fenders to punishment or required them to
labor for the owner. In the year 1860, both
this premise and the principle of plea bar-
gaining were dropped. Instead of negotiat-
ing with recompense, the British people’s
principal goal was to punish. When Lord
Cornwallis issued a suggestion on 3 Decem-
ber, 1790 stating that there could not be
a consensual settlement between the heir
of the deceased and the accused in murder
cases, the practice of plea-bargaining as it
was common during the Mughal era suf-
fered a setback. They were not allowed to
offer forgiveness or compensation as pay-
ment for the blood. The Muslim Criminal
Code was completely abolished when the
Indian Penal Code was given legal form in
the year 1860.

In Modern Era. The Criminal Law
(Amendment) Act, 2005 ', which went into

11 The Criminal Law (Amendment) Act,

effect in 2006, marked the Code of Crimi-
nal Procedure, 1973 relatively recent intro-
duction of the plea-bargaining concept. By
virtue of this amendment, Chapter XXIA of
the Criminal Procedure Code was added,
and the idea of plea bargaining was estab-
lished 2.

But the history of plea agreements are
much older. The first mention of it was
made in the 142" Report of the Law Com-
mission of India, which Justice MP Thak-
kar oversaw . The difficulty India was ex-
periencing with the way trials and appeals
were conducted, which frequently led to
the accused and those awaiting trial being
detained for an inordinate period of time,
was recognized by this research. In a model
modelled by the already-existing American
system, it was advised that pleas be grant-
ed to the guilty without haggling in order to
provide them a concession and permit the
reduction of their convictions. The cost of
holding such offenders in jail for astronom-
ically long periods of time was also dis-
cussed in the report. Sentence and charge
negotiations were the subjects of discus-
sion. In the former, the prosecution offers
a specific conviction recommendation in
return for the defendant’s guilty plea. In
the latter, in exchange for the promise that
the remaining charges will be dropped, the
defendant consents to enter a plea of guilty
to some of the charges.

The 154" Report of the panel **, presid-
ed over by Justice K Jayachandra Reddy,
which explained how precisely the provi-
sion of plea bargaining would function in
the Indian system, broadened the scope

2005 / Goa Police. URL: https://citizen.

goapolice.gov.in/documents/10184/1794152/1aw2005.pdf/fle0e3ac-f97c-4a08-a5b2-
de304d6613a2#:N:text:Page%201—,THE%ZOCRIMINAL%2OLAW%20(AMENDMENT)%2()
ACT%2C%202005%20N0.,%3A%2D%20CHAPTER%201%20PRELIMINARY %201 (date accessed:

08.12.2022).

12 The Code of Criminal Procedure (India, 1973). Chapter XXIA. Sections 265 A to 265 L. URL:
https://legislative.gov.in/sites/default/files/A1974-02.pdf (date accessed: 08.12.2022).

13 Bare Acts Live. URL: http://www.bareactslive.com/LCR/LC142.HTM (date accessed: 08.12.2022).

14 Ibidem. URL: http://www.bareactslive.com/LCR/LC154.HTM (date accessed: 08.12.2022).
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of this topic. The 142" Report’s defence of
the plea-bargaining system was supported
by the Report, which also established that
it should be applied to offences that carry
a sentence of seven years in prison or less,
which is the current model. Additionally,
it stipulated that this would not apply to
habitual or repeat offenders, those who
committed socioeconomic crimes, or those
who broke the law against women and chil-
dren.

The 2003 Malimath Committee Report
conducted the final deliberation on the mat-
ter prior to the passage of the 2005 Amend-
ment . It emphasized that an accused per-
son should receive special treatment and
be given various concessions anytime he
or she feels contrite and wants to atone for
his or her wrongdoings. In order to swiftly
and efficiently determine a sizable number
of Court matters, the processes suggested
in the 142 and 154" Law Commission Re-
ports should be put into place, according to
this study. It contributed to bolstering the
notion that plea bargaining was essential,
which helped shape the 2005 Amendment’s
structure and the current legal system.

Present Scenario

The Criminal Procedure Code’s Sections
265A through L now govern plea bargain-
ing. It does not apply to crimes against
women or children under the age of four-
teen, or to cases that have an impact on the
socioeconomic situation of the country. It
only applies to offences that result in a pris-
on term of seven years or less . Addition-

ally, if the application was made against the
accused’s will or if he had previously been
found guilty of the same crime by a court
of law, he would not be eligible to use the
plea-bargaining option '’. The application
must be accompanied by a synopsis of the
case and an affidavit from the suspect stat-
ing that he voluntarily offered a plea bar-
gain. The court would be aware of this and
conduct a private interview with the defen-
dant without the presence of the other par-
ty before deciding on a conviction sentence
that was less severe than the charges that
were actually appropriate to bring . The
victim would be entitled to compensation
while the court could reduce the sentence
of the accused by up to one-fourth of the
minimum punishment specified for the of-
fence committed ¥.

Therefore, negotiating a plea offers
a speedy legal remedy that requires no ar-
guments other than the presentation of the
evidence and the prosecution’s suggested
penalty for conviction. The victim is eligi-
ble for compensation after the trial but is
not even required to attend the court pro-
ceedings. The accused must be required to
be present when he is sentenced. The main
goal of plea bargaining is to hasten court
trials and organize the court system so that
the prisoners can be released, as stated in
both the 142°¢ and 154" Law Commission
Reports. For their good intentions, those
who are sorry for what they did should
receive sentence reductions. The Reports
had expected that this framework would
be appropriate and applicable to all legal

15 Committee on Reforms of Criminal Justice System. Report. Vol. 1. 2003. URL: https://www.mha.
gov.in/sites/default/files/criminal_justice_system.pdf (date accessed: 08.12.2022).

16 The Code of Criminal Procedure (India, 1973). Section 265 A. URL: https://legislative.gov.in/
sites/default/files/A1974-02.pdf (date accessed: 08.12.2022).

17 Ibidem. Section 265 B. URL: https://legislative.gov.in/sites/default/files/A1974-02.pdf (date ac-

cessed: 08.12.2022).

18 Ibidem. At 16. URL: https://legislative.gov.in/sites/default/files/A1974-02.pdf (date accessed:

08.12.2022).

19 Ibidem. Section 265 E. URL: https://legislative.gov.in/sites/default/files/A1974-02.pdf (date ac-

cessed: 08.12.2022).
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violations in the future, but at the moment
it doesn’t appear that there are any plans
to broaden the parameters or breadth of
plea bargaining. The true intent of the leg-
islature in passing the Amendment Act of
2005 could not be fully understood, but the
overcrowding of jails, high acquittal rates,
and inhumane treatment of prisoners were
cited as justifications .

Stance of the Judiciary

The Apex Court in India, in particular, had
a staunch opposition to the idea of plea bar-
gaining and any method connected with it
at the outset. These accords’ immorality
and the consequent implications for the
idea of natural justice were the main sourc-
es of criticism 2. Murlidhar Meghraj Loya
v. State of Maharashtra, a seminal decision
on the subject determined in 1976, was de-
cided prior to the adoption of plea bargain-
ing into the Criminal Procedure Code *.
In order to get a favorable penalty from
the local magistrate, the accused in this
instance, who was found to be selling con-
taminated food, approached him informal-
ly. He pled guilty in a way that was similar
to the plea-bargaining system. According
to Justice Krishna Iyer, our system allowed
the “business perpetrator” to escape pun-
ishment by selling his agony in jail for the
appearance of sorrow, persuading every-
one but the victim and the community. In
State of Uttar Pradesh v. Chandrika %, the
Supreme Court overturned a High Court
decision that approved plea bargaining,
upholding its censure. According to the

20

Supreme Court, it is unlawful to pressure
an accused individual into entering a guilty
plea through the use of any assurances or
promises since it violates Article 21 of the
Indian Constitution. It further stated that
in certain situations, the court must va-
cate the conviction and remand the matter
to the trial court so that the accused per-
son can have a chance to defend himself
and receive the proper sentence if proven
guilty #. This condemnation, however, was
not universal; in the case of State of Gujarat
v. Natwar Harchandji Thakor %, the Gujarat
High Court found it to be a quick and af-
fordable way to settle disputes. In this case,
the court determined that the primary goal
of the law is to deliver quick, inexpensive,
and straightforward justice through the
settlement of disputes, including the crim-
inal justice system. As a result, it can be
claimed that the idea of plea bargaining is
actually a kind of redress and will give judi-
cial reforms a new dimension.

The fact that all of these cases occurred
before plea bargaining was included in
the Criminal Procedure Code is pertinent,
though. The first time plea bargaining was
permitted was in the case of Vijay Moses
Das And Another v. Central Bureau Of Inves-
tigation *. The Indian court system then
largely accepts and recognizes it in Ran-
bir Singh v. State ¥.In this case, the peti-
tioner contested the sentences of paying
a fine of %5,000 under Section 279 of the
IPC and receiving an additional month of
simple imprisonment in the event that the
fine was not paid, along with a sentence of

Aggarwal T., Rewari S. Wanna Make a Deal? The Introduction of Plea Bargaining in India.

(2006) 2 SCC (Cri) J-12. URL: https://www.ebc-india.com/lawyer/articles/2006_2cri_12.htm (date

accessed: 08.12.2022).

AIR 1968 SC 1267 ; AIR 2000 SC 164.
AIR 1976 SC 1929.

AIR 2000 SC 164.

AIR 1983 SC 747.

(2005) Cr.L.J. 2957.

Crim. Misc. Appln. 1037/2006.

Crl. M. C. 1705/2011.
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imprisonment for six months in addition to
the penalty of 35000 under Section 304 A of
the IPC. A ¥4 of the sentence for imprison-
ment may be imposed by the Trial Court.
Even then, the knowledgeable Trial Court
is required to consider any mitigating fac-
tors. The full penalty was imposed without
taking any of the mitigating circumstances
into consideration. The petitioner is the
only source of income, with the help of his
elderly parents and two young children.
The petitioner provided financial com-
pensation to the victims. In order to prove
that the parties reached an agreement and
there is no longer a disagreement between
them, he has also reported the affidavit of
the deceased person’s legal heirs. On the
other hand, the prosecution argued that
strong action was necessary to reduce the
impact of the rising number of murders
by careless and reckless driving offences
under Section 304 A IPC. According to Sec-
tion 265 E of the Criminal Procedure Code,
the Court could impose a sentence equal
to ¥ of the fine, including in the case of
a deposition that both parties could agree
upon. In accordance with Section 265 G of
the Code, the trial court’s decision is also
final and cannot be challenged. Even if it
cannot be said that the petitioner should
not be imprisoned given these mitigating
circumstances and should be released, the
Delhi High Court ruled that he should not
have been given the whole sentence as the
learned Trial Court had done. The court
changed the punishment to a fine of 31,000
and four months in jail under Section 304 A
of the IPC.

In Pardeep Gupta v. State %, According
to Justice Shiv Narayan Dingra, the tri-
al court’s rejection of the accused’s plea
agreement demonstrates that the court
did not take into account the provisions of
chapter XXIA of the law that were intend-

28 Bail Appln. 1298/2007.

ed for this usage. Since the applicant is
participating in an offence under Section
120 B of the IPC and her involvement is
equal to that of her co-accused, the court
rejected the accused’s plea agreement.
However, none of the offences for which
the petitioner was charged carried a sen-
tence of more than seven years. The role
of the accused, the nature of the offense,
and other factors should be taken into
consideration when considering the plea
negotiation request. Due to his involve-
ment with section 120 B of the Indian Pe-
nal Code, the trial court should not have
denied his request for a plea agreement
on the grounds that he was ineligible to
request a lesser sentence. The trial court’s
frame of thought suggests that it did not
read the provisions of chapter XXIA be-
fore considering the application. The High
Court instructed the trial court to recon-
sider the accused’s plea bargain request in
light of the Code of Criminal Procedure’s
provisions and not just on a whim.

In the case of Rahul Kumpawat v. Union
of India #, the trial court’s decision to reject
the petitioner’s motion for a plea deal in
the current case was challenged by the pe-
titioner in a miscellaneous criminal appeal
before the high court of Rajasthan. The at-
torney claimed that there was no basis for
the ruling rejecting the application in ques-
tion. It was dismissed without explanation
because it violated the letter and spirit of
Section 265A of the Code of Criminal Pro-
cedure. The attorney vehemently argued
that the purpose of implementing Section
265A was to shorten the duration of a crim-
inal trial. By disregarding the spirit of the
aforementioned Section in the instant case,
the learned trial court abused it. The High
Court of Rajasthan found these arguments
to be meritorious. It was noted that the said
trial court order needed to be overturned

29 CRIMINAL MISC. (PET.) (CRLMP) No. 2257 of 2015.

56



Boivob Majumder. Plea Bargaining — A Comparative Study
of India with Foreign Countries. DOI: 10.32353/khrife.4.2022.03

in order for justice to be served. The High
Court accordingly took the necessary ac-
tion.

United States of America

Historical Background

As Justice Charles Clark famously stated,
“Plea deals have accompanied the whole
history of our nation’s criminal justice sys-
tem” many Americans have long believed
that plea bargaining is an inherent and inte-
gral part of their legal system *. This idea is
not entirely supported by empirical truth,
though. In actuality, the plea-bargaining
system has been strongly condemned by
the American judiciary for many gener-
ations. They didn’t begin welcoming the
mechanism with open arms until the late
19t century. The 20* century saw an in-
crease in the power and influence of poli-
ticians, the media, and the general public,
requiring the need for an immediate judi-
cial system and enabling plea bargaining to
flourish in legal proceedings. The country’s
substantial increases in criminal law and
alcohol bans also helped to further this de-
velopment .

Plea bargaining received enormous
praise and support after the 1920s, to the
point where it started to dominate the han-
dling of criminal cases. The United States
Constitution’s Sixth Amendment does not
specifically reference plea bargaining, but
judicial bodies have upheld the practice’s
legality. Thus, the scope of its operation was
broadened, leading to the current plea-bar-
gaining framework in the USA, where plea
bargains are now permitted to be made for
reductions in conviction sentences for all
types of criminal offences committed. The
extensive evaluation and popularity of the

30 524 U.S. 184 (1998).

plea-bargaining mechanism in criminal
law continue to be largely attributed to the
United States.

James Earl Ray admitted to killing Mar-
tin Luther King Jr. in 1969 in order to avoid
being put to death. Finally, he was sen-
tenced to 99 years in jail. The US Supreme
Court ruled in the seminal case of Borden-
kircher v. Hayes that the constitutional justi-
fication for plea negotiations are that there
is no element of punishment or retribution
as long as the accused is free to accept or
reject the prosecution’s offer. The accused,
however, refused the plea deal of five years
in jail, therefore the Apex Court main-
tained his life sentence *2. The Supreme
Court noted that it is always in the best in-
terest of the party under duress to select
the lesser of the two evils in the same case,
but in a different context. Similar justifi-
cation has also been used by the courts in
private party tort issues. In a different case,
the US Supreme Court publicly agreed that
plea bargaining was necessary for the fair
administration of justice and should be
promoted when done well.

Current Scenario

When a defendant is arrested in America,
he must first appear in court to be assessed
for his rights and any offences that may have
been done against him. The defendant is
then brought back before the court and giv-
en the opportunity to enter a plea when the
prosecutor files accusations against him.
Nolo contendereindicates that the defendant
is not going to challenge his conviction. No
matter how serious the crime, the accused
is allowed to enter a plea deal and may even
do so after the case has already begun.
He has the right to rescind his appeal for

31 Alschuler A. W. Plea Bargaining and its History. Law & Society Review. 1979. Vol. 13. No. 2. Special
Issue on Plea Bargaining. Pp. 211—245. DOI: 10.2307/3053250 (date accessed: 08.12.2022).
32 Randhwa G. S. Victimology and Compensatory Jurisprudence. Central Law Publications, 2015.
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legitimate reasons *. However, the accused
is not legally entitled to receive a plea bar-
gain, and the decision to accept or reject
such offers rests with the prosecution *.
Even the judge has the option to accept the
plea of bargain; he or she is not required to
do so even if the parties have come to an
agreement **. Whether the accused entered
a plea voluntarily and fully understanding
its implications is primarily decided by the
judge. In addition, the Federal Procedure
Code requires the courts to pose a number
of inquiries in order to establish justice and
equity *. However, in terms of procedure, it
is fairly simple, requiring only a statement
of the desired agreement to be entered into
the court’s records for a successful applica-
tion of the provision of plea bargaining.

Plea bargaining is noticeably more
common and has a much wider range of
applications in the United States than in the
majority of other nations. 97 % of Federal
cases and 94 % of Civil cases are resolved
through plea negotiations ¥. While obtain-
ing lenient sentences is the primary goal of
plea bargains, they are also used to coerce
defendants into disclosing case-related in-
formation and obtaining testimony against
others. Plea bargaining has become essen-
tial to the American legal system as it cur-
rently stands.

Stance of the Judiciary

In America, plea bargaining is used to de-
termine a sizable number of cases. In the

famous case of Brady v. United States *, the
question of plea bargaining and its legality
are covered. The judges in this case agreed
that plea bargaining was alegal and constitu-
tional mechanism, but they expressed some
concerns about the possibility of abuse of
this clause by citing the case where even in-
nocent defendants would plead guilty with
the hope of receiving concessions through
plea deals. It was held in Santobello v. New
York * that in situations where attempts at
plea bargaining are unsuccessful, the public
has a number of other options.

In essence, the plea-bargaining mech-
anism determines the outcome of almost
every criminal case in American law. Plea
bargaining is widely believed to be a crucial
and necessary component of the criminal
justice system in the United States.

In the instant case of State v. Adams %,
The Nolo Contendere concept was articu-
lated by the court. According to the Court,
the plea of “Nolo Contendere” often re-
ferred to as “Plea of Nolvut” indicates that
the accused does not desire to contest. In
United States v. Risfield *, the Court noted
that the adjudication by the Court in con-
nection to the guilty plea is not required in
a criminal case in which a plea-bargaining
application has been lodged. However, the
accused person’s sentence may be given
immediately by the court.

In the case of Bordenkircher v. Haynes *,
The US Supreme Court upheld the consti-
tutionality of plea bargaining while impos-

33 LaFave W. R. et al. 5 Criminal Procedure § 21.3(f) at 769 (West 3d ed. 2007).

34 Weatherford v. Bursey, 429 U.S. 545 (1977).

35 LaFave W. R. et al. 5 Criminal Procedure § 21.3(e) at 769 (West 3d ed. 2007).

36 Fed. R. Crim. P. 11(b)(1).

37 Goode E. Stronger Hand for Judges in the ‘Bazaar’ of Plea Deals / The New York Times. URL:
https://www.nytimes.com/2012/03/23/us/stronger-hand-for-judges-after-rulings-on-plea-deals.

html (date accessed: 08.12.2022).
38 397 U. S. 742 (1970).
39 404 U. S. 257 (1971).
40 111 S.E. 2d 336 (1959).
41 340 U.S.914
42 434 U.S. 357 (1978).
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ing a life sentence on the accused who re-
fused to accept a guilty plea in exchange for
a five-year prison sentence. The Supreme
Court noted a slim chance that the accused
person would be forced to select the less
severe of the two penalties. The Supreme
Court further noted that if the accused per-
son is free to accept or reject the offer made
by the prosecutor during the plea-bargain-
ing negotiation process, there is no likeli-
hood of coercion or duress.

Italy

Historical Background

Italy’s criminal law framework differs
greatly from those of India and the Unit-
ed States because of the way the country’s
civil law system is structured. With far less
importance attached to precedents, the
majority of its laws are codified into codes
that may be easily examined or referred to.
The inquisitorial system of justice was first
practiced in Italy, where the courts and its
agents’ primary goal was to elicit informa-
tion and intelligence from the accused in
order to empower the judge to make his
own decisions. The Adversarial System,
which allows for plea bargaining, provides
more options than this system does *.

The Adversarial System of Justice,
where two sides present their cases and
counter each other’s arguments, was adopt-
ed as the new code of criminal procedure
in Ttaly after 1988. It also included plea bar-
gaining and shortened trials. The founda-
tion of plea bargaining, consensual justice,
was also made legal in Italy by the legisla-
tive branch *.

Present Form & Purpose

Plea bargaining, or patteggiamento as it is
more widely called in Italy, differs signifi-
cantly from the practices used in the oth-
er two nations. The accused enters a plea
of guilty in the Italian legal system based
on the judgement rendered against him,
not the allegations brought against him.
Along with the forgiveness of all legal ex-
penses, a good plea agreement can lower
his sentence by one-third. The accused
consequently admitted guilt on all counts
brought against him. Plea bargaining is
only permitted, though, when the penalty
for the offence is a fine or a term of impris-
onment of five years or less. Additionally,
appeals of court rulings are only allowed in
cases where there was a procedural error;
they cannot be made on the basis of the
case’s merits .

An idea is agreed upon by both the
prosecution and the defence, and is then
submitted to the judge for his approval.
The judge determines whether the defen-
dant is innocent, guilty and deserving of
a harsh sentence, or guilty and deserving
of a merciful sentence based on the facts
and evidence at hand. This primarily aims
to speed up court proceedings because the
judge has already been given the verdict *.

Stance of the Judiciary

Because Italy adheres to Civil Law rath-
er than Common Law, court precedents
have relatively little weight there. They
do, however, have some corroboratory
significance, so they cannot be totally
disregarded.

43 Iovene F. Plea Bargaining and Abbreviated Trial in Italy. Warwick School of Law Research Paper.
No. 2013/11. DOI: 10.2139/ssrn.2286705 (date accessed: 08.12.2022).

44 Ibidem.

45 Pizzi W., Marafioti L. The New Italian Code of Criminal Procedure: The Difficulties of Building
an Adversarial Trial System on a Civil Law Foundation. Yale Journal of International Law. 1992.
Is. 1. Art. 2. Vol. 17. Pp. 1—40. URL: https://openyls.law.yale.edu/handle/20.500.13051/6264 (date

accessed: 08.12.2022).
46 Ibidem.
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The case that raised the issue of plea
bargaining in Italy for the first time unam-
biguously stated that, despite the fact that it
was legal, the Italian legal system would not
change into a fully adversarial one because
it would be in conflict with the principles of
Civil Law ¥. Since then, the plea-bargaining
process has been unequivocally approved
and is being used with little to no criticism
or condemnation.

The criminal jurisprudence now at-
tempts to plea bargain in every case possi-
ble with the aim of fostering quick dispen-
sation of justice due to the introduction of
plea bargaining into Italian law and its gen-
eral favorability in their justice system.

Role of Law Commission of India
as to Plea Bargaining

The idea of plea bargaining was not initial-
ly attempted to be implemented in India.
Later, in its 1424 and 154" reports, the Law
Commission of India introduced the provi-
sions relating to plea bargaining.

142" Report *. In its 142" report, the
Law Commission interviewed numerous
states and jurists about the issue of plea
deals and made the following observations:

It specifies that only the offender or ac-
cused may implement this plan.

There will be no plea negotiating dis-
cussions with the prosecution office or its
attorney.

The competent authority, known as the
“plea judge” is chosen by the Chief Justice
of the respective High Courts of each State
from among the sitting judges qualified to
hear cases carrying sentences of up to sev-
en years in prison. The Chief Justice of the

state also appoints two retired judges of the
High Court to serve on the bench.

The competent authority will only con-
sider a plea-bargaining request if he is con-
fident that the defendant is entering the
plea voluntarily and free from coercion or
undue influence.

The application must be heard by the
competent authority in front of the party
who was wronged and the public prose-
cutor.

For compounding the offense, the
authority has the right to impose a jail
sentence, a fine, or demand that the ac-
cused pay restitution to the party who was
wronged. With regard to certain offenses,
the authority qualified to hear this appli-
cation may impose a jail sentence of six
months or one year.

When the competent authority is not
required to use the release on probation
powers under the Probation of Offenders
Act, 1958, or under section 360 of the Code
of Criminal Procedure, 1973, in accordance
with the rules, the competent authority
may impose a jail term that does not exceed
one-half the maximum allowed by the rele-
vant provision.

The scheme may initially only be ap-
plied to offences that are punishable by
a fine or a sentence of less than seven years
in prison.

After thoroughly evaluating and as-
sessing the outcomes of the application of
the scheme to offences punishable by im-
prisonment for less than seven years, the
scheme may be made applicable to offenc-
es punishable by imprisonment for seven
years or more.

47 La Corte Costituzionale. Sentenza 313/1990 (ECLI:IT:COST:1990:313). URL: https://www.
cortecostituzionale.it/actionRicercaSemantica.do (date accessed: 08.12.2022).

48 Vishwanath A. Why hasn’t Plea Bargaining taken off in India? / Mint. URL: https://www.livemint.
com/Politics/otm5XvV7DTZJ9KaKScbhJ4H/Why-hasnt-plea-bargaining-taken-off-in-India.html

(date accessed: 08.12.2022).
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154™ Report ®. The following recom-
mendations have been made in the 154®
report’s paragraph 9:

When the accused appears, this process
can be started by a written request or by the
court acting on its own initiative to make sure
the accused is willing. The court may require
the accused to submit an application after de-
termining his willingness.

The court must decide whether the
accused filed the application voluntarily,
knowingly, and free from coercion or im-
proper influence by any police or public de-
fenders before the hearing date. The police
and the prosecutor are not required to be
present during the preliminary examina-
tion.

The court will set the hearing date and
issue a final order once it is certain that the
application was submitted voluntarily. The
court has the authority to reject an applica-
tion if it determines that it was made under
improper influence.

Such a decision might be taken at the
beginning of the process or after the public
prosecutor and the harmed party have tes-
tified. If the court determines that the case
is not appropriate for a plea agreement, it
may reject the claim and explain why.

The court’s decision regarding the ap-
plication of the accused-applicant is confi-
dential and will only be disclosed to the ac-
cused if he requests it. No prejudice will be
brought against the accused at the ensuring
trial as a result of the accused making such
an application.

No appeal may be filed against a judge-
ment rendered by the court accepting such
a plea; it shall be considered final.

When the Probation of Offenders Act,
1958 or Section 360 of the Criminal Proce-
dure Code apply to the accused applicant,
he is allowed to submit an application stat-

ing his desire to enter a plea of guilty and
asking to be granted the benefit under the
aforementioned legislative provisions. In
such situations, the court may issue the
proper order granting the benefit of those
legislative provisions after hearing from
the public prosecutor and the party who
was wronged. In the right circumstances,
the court may have the authority to waive
the requirement of receiving a report from
the probation officer.

In the event that an accused pleads
guilty to an offence for which a minimum
sentence is set, the court may, rather than
rejecting the application, accept the plea
of guilty, issue an order of conviction, and
sentence the accused to one-half of the
minimum sentence set.

After receiving a plea of guilty, the court
must inform the accused that it may record
a conviction for the offense, and that it may
then hear from the public prosecutor or the
aggrieved party, depending on the circum-
stances —

« Sentence him to a suspended term

and place him on probation;

«  Direct him to provide the harmed

party with compensation; or

« Impose a sentence that is appropri-

ate for the plea agreement; or

« Ifit is possible given the facts and

circumstances of the case, convict
him of a crime with less serious
consequences than the one for
which he has been charged.

Comparative Analysis

Substantive Differences

In India, the US, and Italy, plea negotia-
tions are significantly different in terms
of both content and method. On one end
of the scale is Italy. In Italy, the use of plea

49 Bhattacharjee A. Indian Laws on Plea-bargaining Anwesha Bhattacharjee / Lawyers Club India.

URL:
(date accessed: 08.12.2022).

https://www.lawyersclubindia.com/articles/Indian-Laws-on-Plea-bargaining-4213.asp
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deals is very restricted, only being used in
cases of infractions that carry sentences of
five years or less in prison. Additionally, the
Italian judicial system requires pleading
guilty to all charges, which is very different
from the systems in the other two coun-
tries. Italy currently employs an adversar-
ial system, but this is a by-product of the
civil law system in place.

The United States, on the other hand,
represents the opposite extreme of the
spectrum. In the USA, plea bargaining is
available for any type of crime that might
be committed. The accused is free to en-
gage in both charge and sentence negotia-
tions with the hope of obtaining sentence
concessions, which he typically does. Few
cases in the USA are decided without a plea
agreement because most defendants are
prepared to admit guilt from the beginning
of a case. The outrageous amount of time
a convict would have to spend in jail if the
case went against him far outweighs any
negative attention, he may receive for ac-
cepting a plea deal. Therefore, the chance
of accepting plea deals appeals to the ma-
jority of defendants. The prosecuting attor-
ney only needs to inform the Court of the
desired settlement agreement in order to
follow the procedure. There are no hassles
associated with submitting any documents
or filing any paperwork with the court
throughout the entire process.

In terms of its approach, India sort of
veers in the middle and reiterates the fact
that its legal system is a synthesis of those
of many different countries. India does al-
low plea negotiations, but there are many
conditions and limitations attached al-
though not as many as in Italy. In India,
compared to America, far fewer “cases are
resolved through the use of plea bargain-
ing. The application must abide by all the
special requirements outlined in section
265A-L of the Cr.P.C., which makes the pro-

cess in India far more onerous than it is in
the USA.

It might be difficult to decide which of
the three systems is best. However, it can
be dealt with more effectively after taking
into account all the benefits and drawbacks
of plea bargaining in these nations.

Advantages

Plea bargaining’s main goal is to make the
judicial administrative system more effi-
cient. Those who favor plea negotiating fa-
vor a speedy resolution of the cases rather
than a drawn-out trial. The parties strike an
agreement outside the boundaries of the
Court by using plea bargaining. In that sit-
uation, the judge only looks at the evidence
at face value and avoids giving it a mean-
ingful judicial review. Additionally, there
is no opportunity for the sides to advance
their points. Another significant benefit of
this legal rule is that none of the parties to
the case may challenge the judgement ren-
dered in plea bargaining instances.

Plea bargaining enables the courts and
judges to shorten the length of pending
cases, so enabling more people to benefit
from the opportunity to get justice. In In-
dia, pending litigation provide a significant
barrier to receiving justice from the courts.
In India, obtaining justice is not always
so simple. The situation is reversed in the
American court system, since it is simpler
to get justice there than it is in India.

Fundamentally, if the plea deal is only
available to criminals who really regret
their crimes, the whole legal system will
be able to benefit the most from this leg-
islative provision. The only people who
truly deserve forgiveness under this rule
are those who seek to change for the bet-
ter. Hardcore offenders who don’t want to
change their ways and merely want to take
advantage of this provision should not be
given the benefit of the doubt.
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The judicial systems in the United
States and India are diametrically opposed.
While in the United States people believe
in forgiving and moving on with life while
letting offenders make changes to become
more likeable and responsible citizens, in
India this plea agreement provision only
has a limited application to offences of
a specific nature. Offenders who are facing
serious charges are not permitted to use
this clause. In addition to the aforemen-
tioned, in the United States, the option of
plea bargaining is used to seek conviction
of the offenders accused of serious crimes
by giving a lenient punishment to their
accomplices accused of crimes of lower
seriousness. For example, thieves are per-
mitted to receive a lighter sentence if they
testify against mobsters or rioters in order
to apprehend them *.

With a few minor procedural and sub-
stantive exceptions, Italy’s legal system for
plea bargaining is essentially identical to
that of India.

Disadvantages

The main victim of the plea-bargaining
system is justice. Sometimes those who
are actually guilty get away with less se-
vere punishment than they should, and
other times those who are falsely accused
in a criminal case receive the harshest sen-
tences, which they could have avoided had
they waited patiently until the delivery of
the final verdict in their case. In the case
of a plea agreement, the judicial evalua-
tion of the arguments and the polish of the

evidence is diminished, and it is not given
the importance it deserves. Plea bargain-
ing undermines the fundamental tenet of
a trial, which is to discover the truth and
dispense justice °'. In cases of plea bargain-
ing, the punishment is determined solely
by a rough estimation or evaluation of the
evidence in the case. Additionally, the like-
lihood that innocent people will receive
a relatively harsher punishment rises, and
it is also possible that the real offender may
only receive a token punishment 2.

Either society or the victim of the crime
doesn’t receive justice in the true sense of
the word when one knocks on the door of
the legal system. The victim and society of-
ten have a very negative impression of the
judicial administrative system because the
penalty is not given in its absolute and strict
sense. While plea bargaining is freely used
in the US, there are some restrictions in
India. As a result, in Indian law, the victim
plays a significant role in the Plea-Bargain-
ing process. In the event that a mutually
agreeable resolution cannot be reached, the
victim has the right to reject or veto. The vic-
tim, however, does not actively participate
in the Plea-Bargaining process in the USA.

In the USA, a plea-bargaining applica-
tion is only submitted following the conclu-
sion of negotiations between the prosecutor
and the accused. To ensure that the applica-
tion for plea bargaining is made voluntari-
ly by the accused, the negotiation process
with the accused does not even begin in In-
dia before the application is submitted. As
a result, there is a lower likelihood that the

50 Messitte P. J. Plea Bargaining in Various Criminal Justice Systems. Conf. Montevideo, Uruguay
(May, 2010). URL: https://www.law.ufl.edu/_pdf/academics/centers/cgr/11th_conference/Peter_
Messitte_Plea_Bargaining.pdf (date accessed: 08.12.2022).

51 Cheesman S. J. A Comparative Analysis of Plea Bargaining and the Subsequent Tensions with
an Effective and Fair Legal Defence. Faculty of Law and Political Science, University of Szeged.

URL:
accessed: 08.12.2022).

http://doktori.bibl.u-szeged.hu/2488/1/Samantha_Joy_Cheesman_ertekezes.pdf

(date

52 Kathuria S. The Bargain has been Struck: A Case For Plea Bargaining in India. Special Issue on
Alternative Dispute Resolution in Association with the Singhania Chair on ADR Laws. 2007. Vol. 19.

No. 2. Pp. 55—68.
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accused will be forced into making a plea
bargain application or that there will be co-
vert negotiations.

The second problem with plea bargain-
ing is that it lacks the level of spontaneity
that, by law, it should have. According to the
law, the suspect or defendant shall choose
a plea deal on his or her own, independent
of the prosecution or the judge. However,
the situation is different on the ground. To
assure a win for both the prosecution and
the accused, the accused is persuaded into
entering into a plea bargain. The prose-
cution would nearly intimidate the defen-
dant, forcing them to accept a plea deal.
Particularly those who become entangled
in the web of the police and the prosecu-
tion choose to negotiate a plea out of fear
of further harm from the court’s final ver-
dict. Another factor that forces the accused
to enter a plea agreement rather than have
the case decided on the merits is the bur-
densome legal procedures.

Plea bargaining ultimately serves the
interests of the guilty while unintentional-
ly undermining the cause of justice. Even
though many nations have adopted plea
bargaining in accordance with American
laws, India is still far from it *. Only mi-
nor and non-heinous offences in India are
eligible for the plea-bargaining offer. The
major drawback of plea negotiations is
that a co-accused is sometimes persuaded
to testify against the other accused on the
promise of receiving a considerably less
sentence than his partner. Those in charge
of the justice system frequently lose sight
of the real offender in front of them in the
process. As a result, a cunning criminal
gets away with less punishment than the
other, and does so without feeling guilty.
Due to this situation, most nations, includ-
ing India, are reluctant to permit the free
application of plea bargaining in serious
and heinous crimes.

53 Kathuria S. Op. cit.

Recommended Reforms

It is obvious that multiple improvements
may be implemented in India when weigh-
ing the benefits and drawbacks of the
plea-bargaining procedure. The first one
may have to do with the power and super-
vision of the judges. Although it is up to the
judges’ discretion whether to accept or re-
ject the suggested punishment, the law tac-
itly urges them to do so. With regard to trial
and punishment, the judges’ scope of au-
thority has to be broadened. Additionally,
there has to be a check on the judges’ per-
formance to prevent them from becoming
complacent. The judge simply accepts the
sentence that is offered; however, this prac-
tice is against justice and frequently results
in the conviction of the innocent while the
guilty are allowed to walk free with unfairly
lenient sentences.

Although it is not advisable to adopt
the American system of plea bargaining,
which favors only the wealthy, given its
narrow and constrained scope, it is also not
expected to be successful in India. The core
of plea bargaining has been lost as a result
of the revisions and the strictly controlled
rules. Trials are more appealing to defen-
dants than plea bargains because they do
not always result in conviction in India and
because they offer more protections against
rights violations. In order for the process to
actually succeed in its goal of accelerating
the resolution of cases, the scope should be
expanded rather than only allowing it to be
used against offences for which the punish-
ment does not exceed 7 years. Additional-
ly, there are lessons to be learned from the
American model, which permits a lesser
charge if the accused enters a timely plea
agreement. Furthermore, the concessions
made in a plea agreement must be more
desirable than the punishment and options
an accused person would have in a trial. It
should also be noted that even though one
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of the main goals of introducing plea bar-
gaining in India was to embrace the vic-
tim’s wishes and move toward a restorative
form of justice, the same thing may have
contributed to the process’ failure. The
victims are frequently motivated by the pu-
nitive form of justice, making it challeng-
ing for the prosecutor and the accused to
come to a resolution that placates the vic-
tim. Therefore, eliminating the tri-partite
system could benefit plea negotiations in
India.

Furthermore, the case’s adjudication
needs to be given a lot more importance. If
a judge is unable to preside over the case,
the prosecution and defence may choose
an impartial mediator to decide on a rea-
sonable sentencing based on the facts and
available evidence. Although it involves
making the trials a little more difficult, it
is still a quicker method of deciding cases
and does not put as much pressure on the
Court. Currently, the defendant frequent-
ly has no choice but to agree to the pros-
ecution’s demands. Every case needs to be
examined more thoroughly in order to get
around this. Given the scope of his author-
ity and responsibilities in the court of law,
the defence attorney cannot do this work
alone.

These suggestions might be helpful up
to a point, but it’s debatable whether plea
bargaining is ever beneficial rather than
harmful. There is no question that India
needs a framework for instantaneous jus-
tice administration, and there is no doubt
that plea bargaining in its current form and
structure is insufficient to accomplish that
goal.

Conclusions

Even though it was a revolutionary idea
in India, plea bargaining has evolved
through time. The Indian judiciary has
completed a significant amount of neces-
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sary work. The criticisms raise an import-
ant question: Isn't it possible that in the
pursuit of swift justice, justice itself is de-
nied, engulfing the accused in an ocean of
evils? The idea of plea bargaining was de-
veloped to lighten the load on the courts,
but it accomplishes this in an unconstitu-
tional way because the victim is placed in
a disadvantageous position and his rights
are violated by giving the accused a less-
er sentence in exchange for using plea
bargaining. Even this idea does not help
to lower crime rates because it gives the
accused the idea that he can commit an
offence and still negotiate a lesser sen-
tence. Only time will be able to determine
whether or not the introduction of this
novel idea was warranted. In the USA, plea
bargaining can result in convictions in as
many as 90 % of cases, whereas in India, it
only accounts for about 10% of criminal
cases. This discrepancy exists as a result
of the variations between the American
and Indian approaches to plea bargaining.
Although India’s conviction rate is far low-
er than the United States, it is nonetheless
successful in ensuring that the application
for plea bargaining was submitted freely.
Even if justice is delayed, it must still be
upheld. In India, choosing the lower of the
possible punishments is a voluntary activ-
ity rather than a part of the plea-bargain-
ing process. As a result, there is a good
chance that an innocent individual will
not receive punishment in India through
plea bargaining. Plea negotiations clearly
differ amongst nations, especially when
common law and civil law nations are con-
trasted. The underlying idea that under-
lies this, however, is unaffected. Criminals
who admit their guilt, feel regret, or are
willing to work with the administration
of justice in other capacities ought to get
some leniency in the form of a sentence
reduction. Additionally, the criminal jus-
tice systems of many countries around the
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world are ineffective and cumbersome,
a situation that needs to be resolved for an
effective administration of justice.

When examining the numerous disad-
vantages, some of which are more serious
than others when compared, it becomes
clear that they are not small in nature and
cannot be disregarded. In order to accept
the idea of plea bargaining and incorporate
it into the criminal justice system, a solu-
tion must be found to each of the conse-
quential questions about the legitimacy of
plea bargaining that each issue raises.

The current state of plea bargaining
in India has several barriers that prevent
it from being as effective as it would want
to be. The way plea bargaining petitions
are handled should change significantly.
There is a pressing need to examine the
calibre of decisions and orders made in
the matter. However, in the current situ-
ation, plea bargaining has been crucial
in addressing the outrageous application
processing rate at the Court, a problem
India has experienced more than any oth-
er nation. As a result, judges do not cur-
rently hold this concept of plea bargaining
in high regard because it has only been
used in a very small number of cases, and
higher courts have not given it the proper
consideration in those cases. However, it
is urgent that cases be resolved quickly. In
order to decrease the number of prisoners
awaiting trial, the legislature must imple-
ment reforms and give the judiciary the
necessary infrastructure.

In India, as opposed to the United States
of America, the idea of plea bargaining has,
in my opinion, been introduced with re-
strictions and regulations, which benefits
the system. There are still some oddities,
but they have mostly been rectified by our
competent legal system. My opinion is that
all we need to do is have faith in our judicial
system, and that will eventually take care of
the remaining problems as well.

Vroza npo BU3HAHHA IPOBUHU —
NOPiBHAJIbHE JOC/i/I;KeHHA
IHzii 3 iHO3eMHMMU KpaiHAMU
Boiieob6 Mandscemoa

Yeo0a npo 6usHaHHA NposUHU 8i00Ma AK
3acib ypezyni08amnHs cY008UX CNOPI8 Y 8CbO-
MY ceimi. 3acmocysanHs, cgepa 0XomnaeH-
HA ma QYHKYII08AHHS V200U Npo USHAHHA
MPOBUHU ICIMOMHO 3MIHIOEMbCA 3ANeHCHO 810
PpercuMie 3aeanvHoz0 i UUBIALHOZO Npasd.
Jna mozo wob npoananizyeamu ui 6i0OMiH-
Hocmi w000 pi3HUX 10pucOuKyiil, Y UbOoMY
docnidyceHHi npoeedeHo NOPIBHAHHA MAKUX
ye00 8 Indii ma CIITA. ITumanHa 810HOCHUX
nepesae i HedoAikig Y200U Npo 8USHAHHA NPO-
8UHU OJoci 3anuulaemecs OuckyciiiHum. Lle
3YMO8/EHO MUM, U0, 9K 8i00M0, Y200U npo
BU3HAHHA NPOBUHL Cmagaamv nid CYMHI8
OCHOBHI Uini cy008020 po3enndy, AKi noasea-
10mMo Y 3’ACYBAHMI ICMUHL 1L 0O6CTOI08AHHI
cnpagedausocmi. Bessanepeuno, India no-
mpebye 3anposadnceHHs TeeHOL CMpyKmy-
pu, axa 6 3abesneuysana onepamugHe 6i0-
npaenenHs npagocydds. B indilicokux cydax
cnocmepieacmuvcs  301AbULEHHS  KIALKOCTMI
Kpuminanviux cnpas. Hapasi é’a3nuui nepe-
N06HEeHI Y8 A3HEHUML, IKUX YMPUMYIOmMb be3
€y008020 poenndy uepe3 NOCMILHI 38601IKAH-
HA 13 po3e’a3anuam cnpas. India pospobusra
Y200y Npo 8U3HAHHS NPOBUHL (K 810n06ide
HA CYMHUILL cmaH cydoeoi cucmemu), 4Ky 6uU-
3HaHO HadlillHOI0 cmpamezicto 015 3a8epuleH-
HS BLOKpUMUX CNpas i NPUCKOPeHHs pobomu
cucmemu KpUMIiHAAbHO20 CYJoHUuHCcmed. 3a
croeamu Tonoenozo Cyddi Indii M. K. Cab-
xapeana (2005—2007), 3anpogadicerns Y200
Npo 8U3HAHHA NPosUHU 8 IHOII He Aulle Npu-
ckopume pobomy cucmemu KpumiHaabHO20
cydouuncmea, a i cayeysamume 8i0HOBHOI0
¢opmoro npasocydos, de scepmsu € 00HAKO8O
3aYiKABAEHUMU CMOPOHAMU 1L OMPUMYIOTMb
docmammuto komnencayito. O0Hak, He3sadxra-
104U HA pOKU KOHUenmyanizayii, iHOilicoka
cucmema KpumiHaAbHO20 Npasocydos we He
3anpogaduna yeo0u npo BU3HAHHSA NPOSU-
Hu. Y yiil npayi docaidsceHro, 4u € y2oda npo
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BU3HAHHA NPO8UHL 8 IHOIT 6 1T HUHIWHIX (op-
Mi ma cmpykmypi docmamuuvoto 04 docsie-
HeHHA UiEl Memu, 36adxardu Ha ii nepesazu
il Hedonikw 8 kKoHmekcmi iHOiTlcbKOl cYd080L
cucmemu. Y 36’a3Ky 3 HagedeHuMm eulye 3a-
NPONOHOBAHO 6HeCMU 3MIHU 00 Yb0o2o cyHac-
H020 MeXaHI3MY P036’A3aHHS CTIOPIS.

Katouosi caoga: nocmynxu 8 npouyeci
0ocy008020 po3enady; eedeHHs Nepezo8opis;
yeo0a npo BU3HAHHA NPOBUHU; TIOKAPAHH;
npasosa Komicis; cyooga cucmemd.
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Legal status of a forensic expert as a subject of forensic science
activity in the context of the latest legislation of Ukraine is studied. It
hasbeen proven thatelementsoflegal status of forensic expert, provided
for by civil, economic, administrative and criminal legislation of
Ukraine, as well as by departmental regulatory legal acts, do not
fully correlate with each other: they have different rights, obligations,
prohibitions, restrictions and the legal responsibility of forensic
expert, that can negatively affect implementation of the principles
of forensic expert activity, in particular during forensic veterinary
examination, as well as the provision of a substantiated, objective,
reliable, correct and truthful expert conclusion. Amendments and
additions to mentioned normative legal acts of Ukraine are proposed
with the aim of unifying the legal status of forensic expert (regardless
of type of legal proceedings and grounds for conducting a forensic
examination) for more effective implementation of principles of
forensic science activity. The research purpose: reveal the legal status
of forensic veterinarian in the system of forensic expertise and to
systematize his duties, rights, prohibitions and grounds for liability
in the newest legal field of Ukraine. General and special scientific
methods of research (analysis, synthesis, analogy; modeling; formal-
logical; logical-grammatical; statistical; comparative-legal; legal
analysis) were used to achieve the goal.
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Research Problem Formulation

The main form of specific expertise
application in any type of legal proceedings
is forensic examination *. One of the new
types of forensic examination is forensic
veterinary examination, an independent
type of forensic examination, a special
type of research; the field of practical
activity in which special veterinary
knowledge is used; means of proof; the
field of knowledge and the latest scientific
direction, which is actively developing
both in Ukraine ? and abroad ®. Currently,
forensic veterinary examination is one

of the important means of proving
circumstances or facts concerning live
animals under expert examination* and
animal corpses® in criminal proceedings
and civil, administrative and economic
cases affecting effectiveness of legal
proceedings and largely depends on
the latest achievements of forensic
examination. One of the subjects of
forensic science activity in the modern
system of expert provision of justice is
a forensic expert who has a set of rights,
duties are assigned to him, a system of
prohibitions and restrictions is defined,
and legal responsibility for violations

1

IlemniTeko B., llerriTbko M. JIOKTpHHA KPUMIHAJIICTUKY Ta CYZOBOI eKcIepTHU3u: GopMyBaHH,
Cy49acHMI CTaH i po3BUTOK B YKpaiHi. ITpaso Yxpainu. 2021. Ne 8. C. 12—27. DOI: 10.33498/louu-
2021-08-012 (date accessed: 01.12.2022).

KpaBuyxk B. B., KpaBuyk O. B., Typoeup I0. M. 3acTocyBaHHS CyZ0BO-BeTe€pHHAPHOI
eKCIIepTU3M IIiJj 4Yac PO3KPUTTS Ta PO3CHiAYBAHHI KPUMIHAJIBHUX IIPaBONOPYLIEHb.
Kpuminanicmuunuil gichuk. 2015. Ne 2 (24). C. 109—114. URL: https://visnyk.dndekc.mvs.gov.
ua/index.php/visnuk/issue/view/27/ISSN%201992-4437%20%D0%9A%D1%80%D0%B8%D0%B-
C%D1%96%D0%BD%D0%B0%D0%BB%D1%96%D1%81%D1%82%D0%B8%D1%87%D0%B-
D%D0%B8%D0%B9%20%D0%B2%D1%96%D1%81%D0%BD%D0%B8%D0%BA%202%20
9628249%29%202015 (date accessed: 01.12.2022).

Stern A. W., Ewen B. Mc., McDonough S. P., Viner T., Brooks J. W., Kagan R., Brower A. Veteri-
nary forensic pathology standards. Journal of Forensic Sciences. 2021. Vol. 66. Is. 3. P. 1176. DOI:
10.1111/1556-4029.14683 (date accessed: 01.12.2022) ; Mazzante N. M. G., de Camargo B. W. D. F.,
de Sanctis P., Fogaca J. L., de Campos Vettorato M., Tremori T. M., Babboni S. D., de Vasconce-
los Machado V. M., Rocha N. S. Post-mortem analysis of injuries by incomplete hanging in dog
(Canis familiaris) through radiographs and forensic necropsy. Forensic Imaging. 2020. Vol. 20.
DOI: 10.1016/j.FRI1.2019.100350 (date accessed: 01.12.2022) ; Cooper J. E., Cooper M. Veterinary
involvement in forensic medicine. Veterinary Record. 2021. Vol. 189. Is. 6. Pp. 249—250. DOI:
10.1002/vetr.1004 (date accessed: 01.12.2022).

Watson E., Baucom K. J. Two case studies in veterinary forensic imaging and a brief literature re-
view. Forensic Imaging. 2020. Vol. 21. DOI: 10.1016/j.fri.2020.200382 (date accessed: 01.12.2022).
Hill M. A., Pokines J. T. Comparative analysis of fetal pig decomposition processes in burials
of variable depths and wrapping. Journal of Forensic Sciences. 2022. Vol. 67. Is. 6. Pp. 2192—2202.
DOI:10.1111/1556-4029.15120 (date accessed: 01.12.2022).

69


https://doi.org/10.32353/khrife.1.2022.04
https://doi.org/10.33498/louu-2021-08-012
https://doi.org/10.33498/louu-2021-08-012
https://doi.org/10.1111/1556-4029.14683
https://doi.org/10.1111/1556-4029.14683
https://doi.org/10.1016/j.FRI.2019.100350
https://doi.org/10.1002/vetr.1004
https://doi.org/10.1002/vetr.1004
https://doi.org/10.1016/j.fri.2020.200382
https://doi.org/10.1111/1556-4029.15120

Theory and Practice of Forensic Science and Criminalistics. Issue 4 (29)
ISSN 1993-0917 e-ISSN 2708-5171  https://khrife-journal.org/index.php/journal

of the law is provided °. Elaboration of
the latest research papers on this issue
indicates that researchers do not pay
enough attention to.

The subject of forensic veterinary in
Ukraine is a forensic veterinarian certified
in forensic expert specialization: 18.1
Veterinary researches. Forensic science
activity of such a professional is of great
importance, since it is he who establishes
and clarifies circumstances and facts during
investigation of animal abuse offenses.
Unfortunately, the issues of the legal and
procedural status of a forensic veterinary
expert (in particular, systematization of his
duties, rights, prohibitions, restrictions and
liability for violation of legislation) are not
sufficiently covered in the regulatory legal
acts of Ukraine and the scientific literature,
therefore they require comprehensive
research and classification.

Article Purpose

Disclosing legal status of forensic veter-
inarian in the system of forensic science
activity and to systematize his duties,
rights, prohibitions and grounds for liabil-
ity in the newest legal field of Ukraine.

Research Methods

Methodological basis of this research
is a systematic approach caused by the
specifics of the topic and associated with
the use of general and special scientific
methods, in particular:
« analysis, synthesis, analogy made
possible to determine essence

of the categorical apparatus of
a forensic veterinarian;
formal-logical method, thanks to
which the logic of duties, rights,
prohibitions and responsibilities
of a forensic veterinarian is
organized;

comparative legal method
contributed to the research on the
level of legal regulation of forensic
science activity and compliance
of regulatory legal acts with the
current state of regulation of
forensic science activity in Ukraine
and abroad;

logical and grammatical method
made possible to compare certain
categories and legal norms, to
find out the etymological content
of the legal status of a forensic
veterinarian, identify gaps in the
current legislation of Ukraine
to provide proposals for its
improvement;

method of legal analysis was used
to analyze relevant provisions
of criminal, civil, economic
and administrative legislation
and departmental regulations
of Ukraine on forensic science
support to justice regarding the
duties, rights, prohibitions and
responsibilities of a forensic
veterinarian in the newest legal
field of Ukraine;

system-structural method contrib-
uted to the systematization and
structuring of the duties, rights,
prohibitions and responsibilities

6 Biedermann A., Kotsoglou K. N. Decisional Dimensions in Expert Witness Testimony — A Struc-
tural Analysis. Frontiers in Psychology. 2018. Vol. 31. Is. 9. DOI: 10.3389/fpsyg.2018.02073 (date
accessed: 01.12.2022) ; Gramond V. Quelle responsabilité pour l'expert? Annales Medico-Psy-
chologiques. 2020. Vol. 178. Is. 2. Pp. 153—160. DOI: 10.1016/j.amp.2020.01.001 (date accessed:
01.12.2022) ; Satiani B. Expert witness testimony: rules of engagement. Vascular and Endovascu-
lar Surgery. 2006. Vol. 40. Is. 3. Pp. 223—227. DOI: 10.1177/153857440604000307 (date accessed:

01.12.2022).
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of forensic veterinarian in the
newest legal field of Ukraine;

sociological method made
possible to expose the issues
existing in the research area by
interviewing judges, investigators,

inquirers, animal defenders
and lawyers based on developed
questionnaires;

statistical method is used to process
survey results of respondents;
modeling method contributed to
the forecasting, development and
determination of the legal status
of forensic veterinarian regarding
duties, rights, prohibitions and
responsibilities while forensic
science activity;

comparative legal method was used
to analyze and compare the norms
of procedural and basic legislation

that regulate the duties, rights,
prohibitions and responsibilities of
forensic expert.

Analysis of Essential Researches
and Publications

Legal status of forensic expert in general
and a forensic veterinarian in particular
is almost a crucial issue in forensic
science and forensic science activity both
in Ukraine’ and in foreign countries &,
especially under current rapid new
reforms of national and international
legislation °.

Some legal status aspects of forensic
experts of various expert specialization
were studied by domestic scientists:
Ye. Ye. Demydova, O. M. Domashenko,
I. A. Kolesnikova and K. V. Latysh *
revealed the legal status of forensic expert

of Ukraine, as well as by-laws as a subject of forensic science activity;

7

10

Muxaiio B. O. PedpopMyBaHHS CYZ0BO-€KCIIEPTHOTO 3a6e3I1e9eHHs IPABOCYAAs B VKpaiHi.
IIpaso i cycniavcmeo. 2017. Ne 6. Y. 2. C. 196—202. URL: http://pravoisuspilstvo.org.ua/ar-
chive/2017/6_2017/part_2/34.pdf (date accessed: 01.12.2022).

Lesting W. Das Delegationsverbot des gerichtlichen Sachverstindigen. Recht & Psychiatrie. 2021.
Vol. 39. Is. 1. Pp. 4—11. DOI: 10.1486/RP-2021-01_4 (date accessed: 01.12.2022) ; Eastwood J.,
Caldwell J. Educating Jurors about Forensic Evidence: Using an Expert Witness and Judicial
Instructions to Mitigate the Impact of Invalid Forensic Science Testimony. Journal of Foren-
sic Sciences. 2015. Vol. 60. Is. 6. Pp. 1523—1528. DOI: 10.1111/1556-4029.12832 (date accessed:
01.12.2022) ; Satiani B. Op. cit. DOI: 10.1177/153857440604000307 (date accessed: 01.12.2022).
Kittoes O. M. PepopmyBaHHs 6a30BOT0 3aKOHOZABCTBA YKpaiHU 3 TUTaHb €KCIIEPTHOTO 3abe3rte-
YeHHsI [IPABOCY/A s — HarajabHa morpeba gacy. IIpobaemu pegpopmysarns 6a3o6020 3akonodascmea
Vkpainu 3 numanu excnepmmuozo 3abesneienns npasocydds : MaT-in Kpyri. croiy. (Xapkis, 06—
07.02.2020). XapkiB, 2020. C. 6—11. URL: https://www.hniise.gov.ua/user_files/File/other/13%20
%D0%BF%D0%BE%D1%81%D0%BB%D0%B5%D0%B4%D0%BD%D1%8F%D1%8F%20
%D0%BD%D0%B0%20%D0%BF%D0%B5%D1%87%D0%B0%D1%82%D1%8C.pdf (date
accessed: 01.12.2022) ; CimakoBa-EdpemsH E. B. [Ilogo HeobxigHOCTI pedpopMyBaHHSI 6a30BOTO
3aKOHO/IaBCTBa YKpaiHU PO eKCIepTHe 3abesnedyeHHs npaBocyAnd. Ibidem. C. 12—15. URL:
https://www.hniise.gov.ua/user_files/File/other/13%20%D0%BF%D0%BE%D1%81%D0%B-
B%D0%B5%D0%B4%D0%BD%D1%8F%D1%8F%20%D0%BD%D0%B0%20%D0%B-
Fo%D0%B5%D1%87%D0%B0%D1%82%D1%8C.pdf (date accessed: 01.12.2022).

Jemugosa €. €., lomamenko O. M., Konecuikosa I. A., Jlarum K. B. CyzoBuil ekcnepT sK
Cy0'€KT CyZI0BO-€KCIIEPTHOI AisLIbHOCTI: IpaBoBuii craTyc. FOpuduunuil Haykosuil eneKMpOHHUL
scypHan. 2022. Ne 5. C. 549—553. DOI: 10.32782/2524-0374/2022-5/132 (date accessed: 01.12.2022).
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O. M. Kliuiev " and O. P. Uhrovetskyi 2
investigated the legal status of forensic
expert in administrative proceedings;
L. V. Maksymiv *® and A. V. Halushko ™
provided a theoretical and legal
characterization of forensic expert as
a participant in criminal proceedings
and formulated recommendations for
improving the criminal procedural
legislation of Ukraine and practice of its
application in the field of forensic expert
participation in criminal proceedings;
O. Grabovska and M. Vilinskyi %,
V. Shapiro ! summarized issue of

peculiarities of the legal status of forensic
expert in the system of subjects of civil
procedural legal relations; O. Zaiats and
R. Skrynkovskyi 7 singled out problematic
aspects of expert participation in civil
proceedings of Ukraine and O. B. Verba-
Sydor and V. I. Krupko ® substantiated
proposals for improving the legal status
of forensic experts in civil proceedings;
I. A. Butyrska ¥ argued the legal status
of an expert on legal issues in economic
process; A. V. Shulzhenko ? investigated
the peculiarities of the procedural activity
of forensic expert and a professional;
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URL: http://ondise.od.ua/DOC/vipusk3/pitannyasudovoiexpertizivadminsudo4instvi.pdf (date
accessed: 01.12.2022).
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«IIpago». 2017. Bum. 43. T. 3. C. 229—234. URL: https://journals.indexcopernicus.com/api/file/
viewByFileld/496424.pdf (date accessed: 01.12.2022).
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Ye. V. Kovalevska ?' outlined procedural
requirements for the legal personality of
a medical specialist and a forensic expert
participating in criminal proceedings;
L. O. Sydorenko 2 clarified the issue
regarding forensic expert right to edit the
questions put to him.

Separate issues of forensic science
activity and the legal status of forensic
expert in various types of legal proceedings
were devoted to dissertation and
monographic research: A. V. Ivanov %,
M. G. Shcherbakovskyi # , E. B. Simakova-
Yefremian 2%, S. V. Yevdokimenko %,
N. M. Tkachenko %, A. V. Dudych %,

0. M. Dufeniuk #, D. V. Shcherbaniuk *,
O. Yu. Grosheva *' et al.

Main Content Presentation

Currently, the issue of forensic expert
status is especially relevant in the context
of reforming forensic expert activity in
Ukraine in view of the proposed draft laws
(on forensic science activity in Ukraine
2and on forensic examination and self-
government of forensic experts, ¥ etc.). In
scientific community, there is a discussion
about legal and procedural status of
forensic expert. Thus, in research papers
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of A. V. Panchyshyn * N. M. Tkachenko %,
S. D. Nesterenko and O. O. Stulov * and
other authors, common and distinctive
features of these concepts are investigated
and proposals for regulating the legal status
of forensic expert (therefore, forensic
veterinarian) are presented.

Applying the systematic method of
research, it is possible to define the broad
concept of legal status as a complex legal
phenomenon that determines the status
(position) of the subject, in particular
forensic expert, in the relevant system,
which is reflected in his relations with
society. The procedural status of forensic
expert, according to S. D. Nesterenko and
0. O. Stulov, consists in determining the
position of a court expert from among other
participants in a criminal procedure or trial
case in another type of legal proceedings
and substantiating his independence
and independence, delineating rights
and obligations responsibilities during
a forensic examination in a specific type of
legal proceedings. The authors came to the
conclusion that described in Sect. II of the
Law of Ukraine: On Judicial Examination ¥

(hereinafter referred to as Specialized Law),
general legal status of forensic expert,
supplemented by elements, the list of
which is given in the relevant articles of
procedural legislation, “at the end” should
ensure the legal status of a forensic expert
in a certain type of legal proceedings *.

The author of this publication believes
that separation of the legal and procedural
statuses of forensic expert is of theoretical
importance.

Secondly, separate provisions of
the status of forensic expert, regulated
by Specialized Law (legal status) and
procedural codes of Ukraine (procedural
status), as well as the Instruction on the
appointment and conduct of forensic
examinations and forensic research
(hereinafter referred to as Instruction Nel) ®
and the Instruction on the peculiarities of
carrying out of forensic science activity by
certified forensic experts who do not work
in state specialized expert institutions
(hereinafter referred to as Instruction
Ne 2) % are somewhat duplicated, for
example: “get acquainted with the materials
of criminal proceedings related to the subject
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of research” (clause 1, part 3, art. 69 of the
Criminal Procedural Code of Ukraine *),
“get acquainted with the materials of the
case” (clause 1 part 6 of Article 72 of the
Civil Procedural Code of Ukraine #), “get
acquainted with the materials of the case
relating to the subject of the examination” (par.
2 clause 2.1 of Instruction Nel) or “submit a
request to provide additional materials and
samples and take other actions related to
conducting an examination” (Para. 2 p. 3 Art
69 of the Code of Civil Procedure), “submit
a request for the provision of additional
materials and samples, if the examination
is ordered by the court” (clause 2, part 6
of Article 72 of Civil Procedural Code of
Ukraine) and “in accordance with the
procedural legislation, submit a request
for the provision of additional materials
and samples and take other actions, related
to the examination” (par. 3, clause 2.1 of
Instruction Ne 1).

Thirdly, in the theory of law as a holistic
science of law, substantive and procedural
law are distinguished, therefore, concept
of procedural status is a component of the
concept of legal status of forensic expert.

Fourthly, there are no clear criteria for
distinguishing between the concepts of
legal status and procedural status of forensic
expert that follows from analysis of the
list of rights, obligations and prohibitions
determined by the legislation of Ukraine
on forensic expert and forensic science
activity.

Therefore, in theory and practice of
forensic science, it is expedient and legally

justified to use the term: forensic expert legal
status. Therefore, in our opinion, Section. II
of Specialized Law Forensic Expert should be
renamed to Legal Status of Forensic Expert.
Specialized Law defines the legal,
organizational and financial foundations of
forensic science activity in order to ensure
justice of Ukraine with an independent,
qualified and objective expertise focused
on the maximum use of the achievements
of science and technology. Section II of
which regulates the provisions regarding
persons who may (Article 10) or cannot
(Article 11) be forensic experts, stipulates
obligations (Article 12), rights (Article 13)
and prohibition (Part 4 of Article 10), as
well as indicates the liability (Article 14) of
forensic expert on the grounds and in the
manner prescribed by law (regardless of
the type of proceedings and the grounds
for conducting forensic examination) *.
Legal structure of Section II of
Specialized Law is based on the use of
blanket norms: for example, in Part 2 of
Art. 11 states that other circumstances
prohibiting the participation of a person as
an expertin court proceedings are provided
for by procedural legislation *. In part 2 of
Art. 12 it is regulated that (in addition to the
list of duties of forensic expert, grouped in
three clauses of part 1 of this article) other
duties of forensic expert are provided for
by procedural legislation . After all, in
part 2 of Art. 13 it is stated that (in addition
to the list of rights of a court expert set out
in six points of part 1 of this article) other
rights of forensic expert are provided for

41 KpuMiHaIpHUH IPOIECYaIbHUH KoZeKe YKpainu Big 13.04.2012 p. Ne 4651-VI (3i 3MmiH. Ta f011.).
URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 01.12.2022).

42 IluBiJBHUI NPOIEeCYaTbHUH KoZeKC Vkpainu Biz 18.03.2004 p. Ne 1618-IV (3i 3MiH. Ta JOIL.).
URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text (date accessed: 01.12.2020).

43 IIpo CyZOBYy €KCIepTHu3y ... .
accessed: 01.12.2022).

44 Ibidem.

45 Ibidem.

URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text (date
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by procedural legislation *. Thus, in our
opinion, applied in Section II. the legal
construction of profile Law (when some
lists of rights, obligations and prohibitions
are concentrated in this Law and other lists
of rights, obligations and prohibitions are
contained in the corresponding procedural
legislation, which, moreover, often
duplicate each other in various regulatory
and legal acts) creates inconveniences
associated with the need to simultaneously
use various laws related to substantive
and branch procedural law, as well as
subordinate regulatory legal acts (for
example, instructions Ne 1 and 2).

In addition, we should note that the
lists of rights, obligations, prohibitions and
restrictions of forensic expert are much
wider in Instructions Ne 1 and 2 compared
to Specialized Law, for example: clause 2.1
of Instruction Ne 1 contains 11 points on
rights, and Article 13 of Specialized Law —
6 points; in clause 2.2 of Instruction Ne 1 —
8 points of duties, and in Article 12 of the
profile Law — 3 similar points *.

Instead, paragraph 10 of paragraph
2.1 of Instruction Ne 1 regulates the right
of forensic expert “ensure security if there
are relevant grounds” *, and Article 13
Forensic Expert Rights does not contain
such a provision. Thus, we are unani-
mous with the opinion of S. D. Nesterenko

46 IIpo CyzoBy eKCIepTusy ... .
accessed: 01.12.2022).

47 Ibidem ; IHCTPYKIis PO IpH3HAYEHHS Ta NIPOBEJEHHH ...

and O. O. Stulov that list of rights, obliga-
tions, prohibitions and restrictions of the
forensic expert in instructions Ne 1 and
2 is stated editorially differently than in
the profile Law, which may have caused
their ambiguous interpretation, at the
same time we deny their assertion that
this list is expanded groundlessly *. On
the contrary: the more detailed the legal
status of a forensic expert on paper, the
more accurate it is to be able to imple-
ment it in practice.

It should be noted that most of the reg-
ulatory legal acts of foreign countries con-
tain a list of the duties and rights of foren-
sic expert, but the content and scope are
somewhat different. In our opinion, the
most complete legal status of a forensic ex-
pert is regulated in the laws of the Kyrgyz
Republic: On Forensic Expert Activity * and
the Republic of Tajikistan: On State Forensic
Science *'. In the list of rights of a foren-
sic expert of the Kyrgyz Republic and the
Republic of Tajikistan, it is worth paying
attention to the following: request to the
head of the corresponding forensic ex-
pert organization to involve other forensic
experts in conducting the forensic exam-
ination; express a personal opinion in the
conclusion of the forensic examination;
refuse to conduct a forensic examination,
if there is a threat to the life and health of

URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text (date

. URL: https://zakon.rada.gov.ua/

laws/show/z0705-98#Text (date accessed: 01.12.2022).
48 THCTPYKIIis Mpo IpHU3HAYEHHS Ta MpoBeAeHHs ... . URL: https://zakon.rada.gov.ua/laws/show/

70705-98#Text (date accessed: 01.12.2022).

49 Hecrepenko C. [I., CrynoB O. O. Op. cit. DOI: 10.33994/kndise.2020.65.08 (date accessed:

01.12.2022).
50 O cy/:[e6Ho-3KcnepTH0171 nesITeIbHOCTHU

3akon Ksipreisckor Pecrnybiuku oT 24.06.2013 T.

Ne 100. URL: http://cbd.minjust.gov.kg/act/view/ru-ru/203908 (date accessed: 01.12.2022).

51

O rocyzapcTBeHHON CyAe6HOI aKcriepTr3e : 3akoH Pecybnuku TazxukucTad ot 25.06.2005 T
Ne 102 (c usam. u gom.). URL: https://base.spinform.ru/show_doc.fwx?rgn=9038 (date accessed:
01.12.2022).

76


https://doi.org/10.33994/kndise.2020.65.08

Ivan Yatsenko. Legal Status of Forensic Veterinarian as a Subject of Forensic Science Activity
in Context of the Latest Legislation of Ukraine. DOI: 10.32353/khrife.4.2022.04

forensic expert due to the lack of neces-
sary conditions for conducting research,
and the issue of forensic expert indepen-
dence is raised.

Among forensic expert rights of the
Republic of Tajikistan, the following should
be noted: “Refuse to conduct a state forensic
examination if the procedural procedure for
appointing a state forensic examination is
violated and this significantly complicates or
makes it impossible to conduct it; objects of
examination and case materials are unsuit-
able or insufficient to provide an opinion and
the forensic expert is refused to supplement
them; there are no conditions, methodological
means and equipment necessary to conduct an
examination and provide an opinion; there is
a real threat to the life and health of forensic
expert” %2,

Among prohibitions for forensic ex-
pert provided for by the Law of the Kyrgyz
Republic: On Forensic Expert Activity %, it is
advisable to single out a special prohibi-
tion to independently involve other foren-
sic experts or persons in the conduct of the
commissioned forensic examination.

We conclude that rights and obligations
of forensic experts in Turkmenistan *and
Uzbekistan are ®not very different from the

rights and obligations of forensic experts
in Ukraine. However, prohibition provid-
ed for forensic experts in the Republic of
Uzbekistan (in comparison with the prohi-
bitions regulated by legislation of Ukraine
and other countries) can be considered
special: “Conduct forensic examination as
an employee of another organization or other
individual” *.

Instead, there is no law on forensic
science in the Republic of Armenia: the
legal status of forensic expert is set out
in the Criminal Procedural Code of the
Republic %. Thus, among the duties of
forensic expert of Armenia there is a re-
fusal to conduct forensic examination (if
the issues raised go beyond his special
knowledge) and a prohibition to leave the
place of the said action without permis-
sion of the person who performs it, and
the courtrooms; without permission of
the chairman. In Georgia, forensic expert
has the right to refuse to conduct a foren-
sic examination if the questions put to him
are beyond his competence (Article 52 of
the Criminal Procedural Code of Georgia,
where the term: specific expertise is missing
and the list of rights and obligations of a fo-
rensic expert is quite limited) .
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Legal status of forensic expert of
Moldova ¥ is similar to the Ukrainian one,
except for the right of forensic expert to
petition for appointment of a commission
or multidisciplinary forensic examination.

The Law of the Republic of Kazakhstan:
On Forensic Expert Activity in the Republic of
Kazakhstan * contains a list of restrictions
provided for forensic expert, but does not
have a list of his rights, obligations and
prohibitions.

It should be noted that legal status of
forensic veterinarian (as well as a forensic
expert of any other expert specialization) is
a set of rights, obligations, prohibitions, re-
strictions, scope of liability that distinguish
it from procedural functions of other par-
ticipants in legal proceedings, in particular
a witness, investigator, inquirer. These ele-
ments of legal status of forensic veterinari-
an are a guarantee of its independence and
independence, as well as the completeness
and objectivity of conclusion as a source of
evidence in criminal proceedings or a case
in another type of proceedings.

We state that forensic expert legal
status (therefore, forensic veterinarian) is
regulated by Specialized Law, instructions
Ne 1 and 2 and legislation of Ukraine, in
particular:

« in  Criminal Procedural Code

concepts of forensic expert (Article
69), responsibility of forensic
expert (Article 70), the grounds
for conducting an examination
(Article 242), the procedure for

attracting an expert (Article
243), consideration by an
investigating judge of a petition
for an examination (Article 244),
examination by a court decision
(Article 332)%%;

in Civil Procedural Code the
concept of forensic expert (Art.
72), requirements for forensic expert
conclusion (Art. 102), appointment
of forensic examination by
court (Art. 103), decision on the
appointmentofexpertexamination
(Art. 104), examination
commissioned by participants of
the case (Art. 106), collection of
materials for forensic examination
(Art. 107), forensic examination
(Art. 108), consequences of
evasion from participation in
forensic examination (Art. 109),
assessment of forensic expert
conclusion by court (Art. 110),
commission examination (Art.
111), multidisciplinary forensic
examination (Art. 112), additional
and repeated examination (Art.
113) %

in Commercial and Procedural
Code, concept of forensic expert
(Article 69), requirements for
forensic expert conclusion
(Article 98), appointment of expert
examination by the court (Article
99), decision on appointment of
forensic examination (Article 100),

59 O cyzebHOI akcmepTuse : 3akoH Pecnybiuku MoszoBa ot 23.06.2000 r. Ne 1086 (¢ u3M.
u gom.). URL: https://www.legis.md/cautare/getResults?doc_id=65630&lang=ru (date accessed:

01.12.2022).

60 O cyze6GHO-9KCIIEPTHOM iesATeabHOCTH : 3aKoH Pecybnnku Kazaxcran ot 10.02.2017 r. No 44-VI
(c uam. u gom.). URL: https://adilet.zan.kz/rus/docs/Z1700000044 (date accessed: 01.08.2022).

61 KpuMmiHaJbHUI IIPOIleCyaJbHUN KOZEKC ...
17#Text (date accessed: 01.12.2022).

62 LIMBUIBHUN IIPOIECYaJbHUN KOZEKC ... .
15#Text (date accessed: 01.12.2020).

78

. URL: https://zakon.rada.gov.ua/laws/show/4651-

URL: https://zakon.rada.gov.ua/laws/show/1618-



Ivan Yatsenko. Legal Status of Forensic Veterinarian as a Subject of Forensic Science Activity
in Context of the Latest Legislation of Ukraine. DOI: 10.32353/khrife.4.2022.04

examination commissioned by
participants of the case (Article
101), collection of materials for
forensic examination (Article 102),
conducting forensic examination
(Article 103), assessment of
forensic expert conclusion by
court (Article 104), commission
examination (Article 105), the
comprehensive examination
(Article 106), additional or repeated
examination (Article 107) ¢,

+ inCode of Administrative Proceedings
of Ukraine the concept of forensic
expert (Article 68), requirements for
forensic expert conclusion (Article
101), appointment of forensic
examination by court (Article
102), decision on appointment of
forensic examination (Article 103),
examination commissioned by the
participants in the case (Article
104), collection of materials for
forensic research (Article 105),
conducting forensic examination
(Article 106), assessment of
forensic expert conclusion (Article
108), commissioned examination
(Article 109), multidisciplinary
forensic examination (Article
110), additional and repeated
examination (Article 111) *,

Forensic expert legal status, in

particular forensic veterinarian, is an
independent legal category and has the
following specifics:
1) universal, since it applies to forensic
experts regardless of forensic expert
specialization;

2) reflects peculiarities of forensic
expert as a participant in forensic
science activity, as well as the degree
and nature of his interaction with
other participants in forensic science
activity, law enforcement agencies, the
court, public authorities;

elements of structure of forensic
expert legal status of a (list of rights,
duties, prohibitions, restrictions and
responsibilities) are dependent on
each other and mutually affect each
other;

4) relative stability and dynamism.

Important element of the legal
status of forensic veterinarian (as well
as a forensic expert of any other forensic
expert specialization) is his rights: a set
of freedoms and opportunities due to
his professional activity characterized
by normativity, formal certainty in
official sources and the provision of legal
opportunities by state coercion.

Basic rights of forensic expert in
any forensic expert specialization, in
particular forensic veterinarian, are
enshrined in the relevant articles of the
Criminal Procedural Code of Ukraine, Civil
Procedural Code of Ukraine, Commercial
and Procedural Code of Ukraine, Code of
Administrative Proceedings of Ukraine,
Specialized Law and instructions Ne 1
and 2. Therefore (regardless of type of
proceedings and grounds for conducting
forensic examination), forensic expert
of any forensic expert specialization (in
particular, forensic veterinary medicine)
has the rights, the list of which is given in
Table 1.

3

~

63 TocrmosapChbKUU IPOIECYIbHUH KoZeKe Ykpainu Big 06.11.1991 p. Ne 1798-XII (3i 3MmiH. Ta
o). URL: https://zakon.rada.gov.ua/laws/show/1798-12#Text (date accessed: 01.12.2022).

64 Kozekc aZMiHICTPaTUBHOTO CYyZOYMHCTBAa YKpaiHu Bij 06.07.2005 p. Ne 2747-IV (3i 3MmiH. Ta
npor.). URL: https://zakon.rada.gov.ua/laws/show/2747-15#Text (date accessed: 01.12.2022).
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Table 1
Forensic Expert Rights in Accordance with the Legislation of Ukraine
- .. Commer- Code of Instruction
Criminal  Civil . .
cialand  Admin-
Proce- Proce- . . Spe-
. . Proce- istrative . .
Forensic expert rights dural dural dural  Proceed- cialized
Code of Code of . Law Nel Ne2
Ukraine Ukraine Codeof  ings of
Ukraine Ukraine
Familiarize withe case files Clausel Clausel Clausel Clausel Clause Paragraph Sub-item
related to the topic of forensic Part3of Part6of Part6of Part6of 1Partl 2,clause 1,iteml1,
examination Art. 69 Art. 72 Art. 69 Art. 68 of Art. 2.1, sec- section II
13 tion IT
Apply for the provision of Clause2 Clause2 Clause2 Clause2 Clause Paragraph Sub-item
additional materials and Part3of Part6of Part6of Part6of 1Partl 3,clause 2,item1,
samples and perform other Art. 69 Art. 72 Art. 69 Art. 68 of Art. 2.1, sec- section II
actions related to the forensic 13 tion II
examination
Submit a request to the body — —* — — — — Paragraph Sub-item
(person) that appointed a fo- 4, clause  4,item 1,
rensic examination or engaged 2.1, sec- section IT
a forensic expert to clarify the tion II
issues raised
Be present while execution Clause 3 Clause4 Clause4 Clause4 Clause Paragraph Sub-item

of procedural actions relating Part3of Part6of Part6of Part6of 3Partl 5,clause 3,item1,
to the subjects and objects of ~ Art. 69 Art. 72 Art. 69 Art. 68 of Art. 2.1, sec- section II

research ** 13 tion II
Submit a request to interview  Clause 5 Clause5 Clause5 Clause5 — Paragraph Sub-item
participants in the legal pro-  Part3of Part6of Part6of Parté of 5, clause  3,item 1,
cess and witnesses (ask ques-  Art. 69 Art. 72 Art. 69 Art. 68 2.1, sec- section II
tions to persons participating tion IT

in criminal proceedings)
related to the subject or object
of the forensic examination,
and conduct separate research
in their presence

Present in the conclusion Clause4 Clause3 Clause3 Clause3 Clause Paragraph Sub-item
information found during Part3of Part6of Part6of Part6of 2Partl 6,clause 5,item1,
the forensic examination that ~ Art. 69 Art. 72 Art. 69 Art. 68 of Art. 2.1, sec- section II
is relevant to the case and 13 tion II

for which no questions were
raised, and the circumstanc-
es that contributed or could
contribute to the commission
of the offense

Draw up a separate conclusion — — — — — Paragraph —
in case of disagreement with 7, clause

the position of other members 2.1, sec-

of forensic expert commission tion II
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.. .. Commer- Code of Instruction
Criminal  Civil . .
cialand Admin-
Proce-  Proce- . . Spe-
. . Proce- istrative . 1.
Forensic expert rights dural dural dural Proceed cialized
Code of Code of Law Nel Ne2

Code of  ingsof

Ukraine Ukraine Ukraine Ukraine

Request the involvement of — — — — — _
other experts

Ensure unhindered access to Art. 6 Clause. 3.9 —
the research object and proper section III
working conditions

Provide answers to questions, Art.356 Part4 of Art.215 Part3of — Paragraph Sub-item
in particular in writing, that Art. 239 Art. 221 8, clause  6,item1,
are asked to the forensic 2.1, sec- section II
expert during explanations or tion IT

testimony regarding the con-
clusion drawn up by him

Indicate in the conclusion Part3of Part8of Part8of Part8of — Paragraph Sub-item
about the information found  Art. 102  Art. 102 Art. 98 Art. 101 6, clause  5,item 1,
during the examination, which 2.1, sec- section IT
is important for the proceed- tion II

ings and for which he was not
asked questions

In cases determined by law, to
use the free help of an inter-
preter, to object to him

Challenge actions and deci- - — - — — Paragraph Sub-item
sions of forensic examination 9, clause  7,item 1,
customer and other partic- 2.1, sec- section II
ipants in the trial, violating tion IT

rights of the forensic expert or
the procedure for conducting
forensic examination

Apply for security in cases Clause 7 — — — — Paragraph Sub-item
provided for by law Part 3 of 10, clause 8, item 1,
Art. 69 2.1, sec- section IT
tion II
Receive remuneration for Clause 6 Part7of Part7of Part7of Clause Paragraph Sub-item
performed work and reim- Part3of Art.72  Art. 69 Art. 68 SPartl 11,clause 9,item]1,
bursement of expenses related Art. 69 of Art. 2.1, sec- section II
to conducting forensic exam- 13 tion IT

ination, if its conducting is not
the official duty of the person
involved as forensic expert

Participate in court sessionin Art.336 Part4of Part4of Part4of — —
the mode of video conference, Art. 72 Art. 69 Art. 68

if there are no objections of

participants in the case
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.. .. Commer- Code of Instruction
Criminal  Civil . .
cialand Admin-
Proce-  Proce- . . Spe-
. . Proce- istrative -
Forensic expert rights dural dural dural  Proceed- cialized
Code of Code of . Law Nel Ne2
Ukraine Ukraine Codeof  ings of
Ukraine Ukraine
Refuse to conduct forensic — Part8 of Part8of Part8of — — Clause 2
examination *** Art. 72 Art. 69 Art. 68 section II
Use other rights provided by Clause 8 Clause6 Clause6 Clause6 Part2 — —
legislation of Ukraine Part3of Part6of Part6of Part6of ofArt.
Art. 69 Art. 72 Art. 69 Art. 68 13

Notes.
* Here and further, there is no sign;

** With permission of the body (person) who appointed forensic examination or engaged forensic

expert.

***If there is a threat to the life and health of the forensic expert; there are no necessary conditions for
conducting research; principle of forensic expert independence is violated; objects of forensic examina-
tion and case files are unsuitable or insufficient to provide a conclusion and forensic expert was refused to
supplement them; there are no conditions, methodological tools and equipment necessary for conducting
a forensic examination and providing a conclusion; current level of scientific development does not allow
us to answer the questions. Application for refusal should be motivated.

Certified forensic veterinarian carrying
out forensic science activity, but does
not work in a state specialized forensic
institution, while control of organization
of his activity by checking compliance with
requirements of normative legal acts on
forensic science activity and methods of
conducting forensic examinations, shall (in
accordance with Clause 15 of Chapter IV of
Instruction Ne 2), in particular, the following
rights:

“ demand that commission members
present official certificate;

«  be present while inspection;

+ demand from commission members
not to disclose information that
became known to them during
inspection;

« apply to commission with
a substantiated statement regarding
the analysis of conclusions in
another FSI;

« receive a copy of the act based on
inspection results;

65 IHCTPyKList IPO 0COGIUBOCTI 34iiCHEHHS ...

11#Text (date accessed: 01.12.2022).

« sign the act with comments or

refuse to sign;

«  provideinwritingtheirexplanations,

comments or objections to the act
and the documents attached to” .

One of important elements of
procedural status of forensic veterinarian
(as well as a forensic expert of any other
forensic expert specialization) are his duties
set forth in the Criminal Procedural Code,
Civil Procedural Code, Commercial and
Procedural Code, Code of Administrative
Proceedings of Ukraine, Specialized Law
and instructions Ne 1 and 2.

Duties of forensic veterinarian outline his
obligations (both to the state and to other par-
ticipants in forensic science activity), which
should be fulfilled without fail in accordance
with legislation requirements, as well as ac-
cording to his own conscience. Regardless of
the type of legal proceedings and the basis of
forensic examination, the forensic expert of
any forensic expert specialization is assigned
duties which list is given in the table. 2.

. URL: https://zakon.rada.gov.ua/laws/show/z1431-

82



Ivan Yatsenko. Legal Status of Forensic Veterinarian as a Subject of Forensic Science Activity
in Context of the Latest Legislation of Ukraine. DOI: 10.32353/khrife.4.2022.04

Table 2
Forensic Expert Rights in Accordance with the Legislation of Ukraine
- - Com- Code of Instruction
Crimi- Civil . .
mercial Admin-
nal Pro- Proce- . . Spe-
Forensic Expert Duties cedural  dural and Pro- _ istrative cialized
Codeof Codeof ¢edural Proceed- . Nel Ne2
Ukraine Ukraine Codeof  ings of
Ukraine Ukraine
Adhere to the oath and rules ~ Part1of Partl— — Art.207 — — —
of professional ethics of a Art. 356 3,50f
forensic expert Art. 225
Declare self-recusal if there Clause5 — — — Clause 3 Paragraph Sub-item
are grounds provided for by =~ Part5 of Part1of 2, clause 1, item 3,
legislation Art. 69 Art. 12 2.1, section section II
II
Accept commissioned foren-  — — — — — Paragraph —
sic examination 3, clause
2.1, section
II
Adhere to forensic examina-  — — — — — Clause 1.13 —
tion deadlines section II
Personally conduct full Clausel — — — Clause 1 Paragraph Sub-item
research on material and Part 5 of Part1of 4, clause 3, item 3,
materialized objects Art. 69 Art.12 2.1, section section II
II
Provide a substantiated and Clause1 Part3, Part3of Part3of Clausel Paragraph Sub-item
objective written forensic Part5of 4ofArt. Art. 69 Art. 68 Part2 of 4, clause 3, item 3,
expert conclusion and if nec- Art. 69 72 Art.12 2.1, section section II
essary, clarify it 1I
Submit a request to the per- Part7of Part6of — — — — —
son or court that appointed fo- Art. 69  Art. 104
rensic examination to clarify
the content and scope of the
assignment or to inform about
impossibility of conducting
it according to the question
posed or without involvement
of other persons
Arrive at the summons of the Clause2 Part4of Part4of Part4of — Paragraph  Sub-item
body or person who ordered  Part5of Art.72  Art.69  Art. 68 6, clause 2, item 2,
forensic examination or Art. 69 2.1, section section II
engaged forensic expert to I
provide explanations, testi-
mony or additions regarding
conducted forensic exam-
ination or the reasons for its
impossibility
Ensure preservation of objects Clause 3 Part3of Part3of — — Paragraph —
and materials provided for Part50f Art.108 Art. 103 7, clause
research Art. 69 2.1, section
II
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.. .. Com- Code of Instruction
Crimi- Civil . .
mercial Admin-
nal Pro-  Proce- . . Spe-
. . and Pro- istrative ..
Forensic Expert Duties cedural  dural cedural Proceed- cialized
Code of Code of . Law Nel Ne2
Ukraine Ukraine Codeof  ings of
Ukraine Ukraine

Obtain permission from Clause 3 Part4of Part4of Part3of — Paragraph —
forensic examination cus- Part50f Art.108 Art.103  Art. 104 7, clause
tomer for complete or partial ~ Art. 69 2.1, section
destruction of the forensic I
examination object of or
change of its properties, if it
is impossible to apply other
research methods
Not to inform anyone, except Clause4 Clausel Part2of Part2of — Paragraph Sub-item
forensic examination cus- Part50f Part2of Art.102 Art. 105 8, clause 7, item 3,
tomer, about the course and  Art.69  Art. 107 2.1, section section II
results of its conduct (except I
for cases provided for by law)
Indicate in forensic expert Part2of Part7of Part7of Part7of — Paragraph —
conclusion that forensic ex- Art. 102 Art.102  Art. 98 Art. 101 14, clause
pert is aware of responsibility 2.1, section
for a knowingly false conclu- v
sion and refusal without valid
reasons to fulfill the duties
assigned to him
It should be noted in forensic — Part50f Part50f Part6of — Paragraph —
expert conclusion that con- Art.106  Art. 101  Art. 104 15, clause
clusion has been prepared for 2.1, section
submission to the court and v
forensic expert is aware of the
criminal responsibility for a
knowingly false conclusion,
if forensic examination is
carried out at the request of
the parties to the case
Notify relevant case partici- — Clause2 Clause2 Clause2 — - -
pant about consequences of Part4of Part4of Part4of
forensic expert research and Art.108  Art.103  Art. 106
obtain written permission for
its conducting *
Notify the body or person who Clause5 Part8of Part8of Part8of — Paragraph Sub-item
ordered forensic examination Part5of Art.72 Art. 69 Art. 68 5, clause 4, item 3,
or engaged forensic expert Art. 69 2.1, section section II
about impossibility of con- II

ducting it and return case files
and other documents **

Immediately return case files
and other documents provid-
ed for forensic examination in
case of:

« its completion; —_ — — — _ _ _
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Crimi- Civil
nal Pro- Proce-
Forensic Expert Duties cedural  dural

Code of Code of
Ukraine Ukraine

Com- Code of Instruction
mercial Admin-
. . Spe-
and Pro- istrative . T.
cialized

cedural Proceed- Law Nel Ne 2
Code of  ings of

Ukraine Ukraine

- receipt of a procedural — —
document or a request
from forensic examination
customer (if forensic
expert is engaged on
a contractual basis) to
terminate its conducting;

« disapproval by forensic — —
examination customer
of the extension of its
conducting terms;

- refusals of forensic — —
examination customer
to give consent to the
complete or partial
destruction or damage
of the object of forensic
examination, if it is
impossible to conduct
research using other non-
destructive methods;

« cancellation by court of — Part 4 of
decision on forensic exam- Art. 107
ination appointment

— — — Paragraph —
4, clause
1.13,
section I

Part50f Part4of — Paragraph —
Art. 102 Art. 105 9, clause

2.1, section

11

Notes.

* If forensic research is related to complete or partial destruction of forensic examination object or change

of its properties.

** Due to the lack of necessary knowledge, or insufficient materials for forensic examination, or their fail-
ure to submit within the time stipulated by legislation, or failure to submit additional materials, or due to im-
possibility of conducting forensic examination without involvement of other experts. The application for refusal

should be motivated.

Legislation provides for control over or-
ganization of activities of certified forensic
veterinarians who do not work in State spe-
cialized expert institutions, carried out by
checking their compliance requirements
of normative legal acts on forensic science
activity and methods of conducting foren-
sic examinations. According to Clause 16
of Chap. IV of Instruction No. 2, additional
duties are assigned to the forensic expert
during such an inspection, in particular:

66 IHCTPYKIist IPO 0COBIMBOCTI 34iFICHEHHS ...

11#Text (date accessed: 01.12.2022).

“«

« allow the commission to his workplace;
«  provide copies of other specimens of
conclusions for their analysis, as well

as other materials and explanations

on issues arising during inspection;

«  comply with elimination require-
ments for identified deficiencies” °.

In addition to duties and rights, the
legal status of a forensic veterinarian in-
cludes a system of prohibitions during the
performance of his professional activities,

. URL: https://zakon.rada.gov.ua/laws/show/z1431-
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provided for in Part 4 of Art. 69 Criminal
Procedural Code of Ukraine, Part 5 of Art.
69 of Commercial and Procedural Code of

Law, clause 2.3, Ch. II Instructions Ne. 1,
Clause 4, Chap. II Instructions Ne. 2. We
systematized the list of prohibitions in the

Ukraine, Part 4 of Art. 10 of Specialized table. 3.
Table 3
Forensic Expert Rights in Accordance with the Legislation of Ukraine
Com-  Code of Instruction
Crim- Civil mercial Admin-
Prohibitions for Forensic N2l Pro- Proce-  and istrative  Spe-
Expert cedural dural Proce- Pro-  cialized
P Codeof Codeof dural ceed- Law Nel Ne2
Ukraine Ukraine Codeof ings of
Ukraine Ukraine
Conduct a forensic — — — — Clause 2 Para- —
examination without a written of Part graph 2,
authorization from superior, * 3of Art. clause
14** 2.1, sec-
tion II
Reassign forensic examination — Part50of Part5of Part5of Clause3 Para- —
to another person Art. 72 Art.69 Art.68  of Part graph 3,
3of Art. clause
14%* 2.1, sec-
tion II
Independently collect materi- Part4 of Clausel Part2of Clausel Clausel Para- Sub-
als that are subject to forensic  Art. 69  Part2of Art.102 Part2of ofPart graph4, item 2,
research, as well as select Art. 107 Art. 105 3 of Art. clause item 4,
initial data for conducting 14** 2.1, sec- section
forensic examination, if they tionII  II
are ambiguously reflected in
provided materials
Solve issues that go beyond — — — — Clause 5 Para- Sub-
the scope of forensic exam- of Part graph5, item 3,
ination, specific expertise or 3of Art. clause item 4,
qualification of forensic expert 14%* 2.1, sec- section
in the relevant forensic expert tionII  II
specialization
Find out legal issues and pro-  Part1lof Part2of Clause2 Clause2 Clause5 Para- Sub-
vide assessments of legality of Art.242 Art.102 Part2of Part2of ofPart graph5, item 3,
procedures regulated by legal Art.98  Art.101 3of Art. clause item 4,
regulations 14** 2.1, sec- section
tionIl  1II

Independently involve other
forensic experts or persons in
carrying out forensic examina-
tion entrusted to him
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Com- Code of Instruction
Crim- Civil mercial Admin-
Prohibitions for Forensic inal Pro-  Proce- and - istrative .Sp.e-
Expert cedural dural Proce- Pro- cialized
P Code of Codeof dural ceed- Law Nel Ne 2
Ukraine Ukraine Codeof ings of
Ukraine Ukraine
Without consent of the body — Clause 2 Part2of Clause2 — Para- Sub-
(person) who appointed foren- Part2 of Art.102 Part2of graph 6, item 4,
sic examination to communi- Art. 107 Art. 105 clause item4,
cate with hearing participants 2.1, sec- section
outside the court session *** tionIl  II
Store case (proceedings)files  — — — — — Para- Sub-
and objects of forensic exam- graph 7, items5,
ination outside the workplace clause  item4,
or outside a specially designat- 2.3,sec- section
ed storage place tionIl  II
Disclose information that has ~ Clause 4 Clause1l Part2of Part2of — Para- Sub-
become known to forensic Part50of Part2of Art.102 Art.105 graph 8, item 7,
expert in connection with Art. 69  Art. 107 clause item 3,
forensic examination, or notify 2.1, sec- section
anyone, except court and the tionIl  1II
party to the case, on whose
order the forensic examination
was conducted, about its per-
forming and obtained results
Apply destructive research Clause 3 Part3, Part3, Part3, Clause9 Para- Sub-
methods or significantly Part50of 4of Art. 4of Art. 4of Art. of Part graph7, item6,
change the properties of re- Art.69 108 103 106 3of Art. clause item 3,
search objects without permis- 14** 2.1, sec- section
sion of the body (person) who tionIl  1II
appointed forensic examina-
tion or engaged forensic expert
Conduct forensic examination, — — — — — — —
if the right of forensic expert
to conduct a forensic examina-
tion is temporarily suspended
in the relevant forensic expert
specialization or the certificate
of qualification of a forensic
expert is canceled
Interrogate forensic expert - - - - - - -
before he issues a conclusion
Comply with other restrictions — — — — Clause — —
provided by legislation 6 Part1
of Art.
13

Notes.

* In particular, in the case of its appointment (order) to forensic expert institution which em-
ployee is a forensic expert, or to accept the execution of forensic examination by a certified forensic
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expert who does not work in a State specialized expert institution, if it is not personally entrusted

to him.
** Is a disciplinary offense.

*** If this calls into question the disinterestedness of forensic expert in the result or if such
persons are directly or indirectly interested in the results of forensic examination.

Let us sum up intermediate results.
The lists of rights, duties, and prohibitions
of forensic expert (in particular, a forensic
veterinarian), given in  procedural
legislation of Ukraine, Specialized Law and
instructions Ne 1 and 2, differ somewhat
in scope and content, that can negatively
affect effectiveness of their application in
the legal field and forensic expert practice
(in particular, forensic veterinary), as well
as the validity, objectivity, reliability and
veracity of forensic expert conclusion.
In addition, analyzed rights, duties, and
prohibitions of the forensic expert are
included in various articles of the above-
mentioned documentswhichtosome extent
complicates their practical application for
the purpose of implementing the tasks of
legal proceedings and forensic science
activity.

Our generalization (E.g., Tables 1-3)
indicates: system of rights, obligations and
prohibitions of forensic expert determined
by the mentioned normative legal acts
needs unification with the aim of the same
scope of their application regardless of
the type of legal proceedings, grounds for
conducting a forensic examination, and for
effective implementation of forensic expert
activity principles.

According to the tab. 1-3, we come to
the conclusion that procedural legislation,
Specialized Law, instructions Ne 1 and
2 do not contain clearly formulated and
grouped norms regarding the rights, duties
and prohibitions of the forensic expert. In
our opinion, the status of a judicial expert

88

in the legislation of Ukraine (regardless of
the type of legal proceedings) needs to be
improved: systematize and concentrate the
list of his rights, duties and prohibitions in
the relevant Law with reference to this Law
asablanketnorminthe Criminal Procedural
Code of Ukraine, Civil Procedural Code of
Ukraine, Commercial and Procedural Code
of Ukraine and Code of Administrative
Proceedings of Ukraine which will
contribute to clarity of interpretation, ease
of perception and effective application of
these rights, obligations and prohibitions.
In this regard, regulate in the legislation
of Ukraine the rights, obligations and
prohibitions provided for a court expert,
we suggest using their complex, grouped in
the table. 1-3 of research paper (regardless
of species of legal proceedings).

Forensic veterinarian is one of the
substitute participants in a proceeding
or legal procedure (regardless of type of
legal proceedings), so he can be removed
from participation in the case by granting
a motion for recusal or as a result of self-
recusal. Comprehensive, complete and
objective investigation of circumstances
of the case assumes the lack of direct or
indirect interest of the forensic veterinary
expert in its results. In this regard,
procedural legislation provides for the
removal of forensic expert in existence of
such interest or other circumstances that
raise doubts about the impartiality of the
expert. We systematized the conditions
under which a person cannot be forensic
expert in the table. 4.
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Table 4
Restrictions Provided by Legislation of Ukraine for forensic expert
.. . . Com-  Code of
Criminal  Civil . . .
Conditions Under which Proce-  Proce- mercial .Adml.n- S?e- PFOVI_
. and Pro- istrative cial- sions
Professional Cannot be dural dural .
. cedural Proceed- ized on
Forensic Expert? Code of Code of .
Ukraine Ukraine Code. of mgs.of Law  CEQC
Ukraine Ukraine
Is an applicant, victim, civil plaintiff Art.79  Art.38 Art.37 Art.38 — —
or defendant, a family member or & 80 & 39 & 38 & 39
close relative of a party, applicant,
victim, civil plaintiff or defendant or
was (is) in an official or other depen-
dence on participants in the case
Participated in the case as an ex- Art.79  Art.38 Art.37 Art.38 — —
amining magistrate, judge, defense & 80 & 39 & 38 & 39
attorney or representative, wit-
ness, forensic expert, professional,
translator, secretary of court session,
representative of the staff of proba-
tion authority
Directly or indirectly personally (or ~ Art.79  Art.38 Art.37 Art.38 — —
his close relatives or family mem- & 80 & 39 & 38 & 39
bers) interested in the outcome of
the case
Was (is) in an official, family or other Part2of Clause Part2of Clausel — —
dependence on the parties to pro- Art.69  1Part2 Art.37 Part2of
ceedings; or there are other circum- of Art. Art. 38
stances that raise reasonable doubts 38
about impartiality of forensic expert
Took part in the departmental inves- — — — Partlof — —
tigation and acts in it as a witness, Art. 38
representative, lawyer
Participated in audits, inspections, =~ Part2 of — — Clause2 — —
etc., materials that were used in the ~ Art. 79 Part 2 of
case Art. 38
Finding out circumstances relevant  Part6 of Clause Part6of Clause3 — —
to the case is beyond his specific Art.69  2Part2 Art.99  Part2of
expertise of Art. Art. 38
38
Person with limited legal capacity or — — — — Partl —
an incapacitated person of Art.
11
Has an unexpunged or unexpired — — — — Partl —
criminal record of Art.
11
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- . . Com-  Code of
Criminal ~ Civil mercial Admin- Spe- Provi-
Conditions Under which Proce- Proce- . . P .
. and Pro- istrative cial- sions
Professional Cannot be dural dural .
. cedural Proceed- ized on
Forensic Expert? Code of Code of .
R . Codeof ingsof Law  CEQC
Ukraine Ukraine . .
Ukraine Ukraine
During the last year, had (had) an — — — — Partl Clause
administrative penalty for commit- of Art. 12,16
ting offense related to corruption, or 11 section
disciplinary penalty in the form of VI
deprivation forensic expert qualifi-
cation
In conducting forensic re-examina- = = = = = =
tion, if he provided expert con-
clusion based on the results of the
initial examination for the same case
or criminal proceedings
Other circumstances that raise Clause 3 Art.38 Clause5 Partlof — —
doubts about impartiality or objectiv- Part 1 of Part1lof Art.39
ity of the forensic expert and exclude Art. 77 Art. 35
possibility of instructing him to
conduct a forensic examination
Other circumstances prohibiting — — — — Part2 —
participation in legal proceedings of Art.
11

Notes.

* Regulations on the Central Expert Qualification Commission under the Ministry of Justice of
Ukraine and the certification of forensic experts ¢’ (hereinafter referred to as Regulations on CEQC).

According to the table 4, we come to the
conclusion that procedural legislation does
not contain clearly formulated and grouped
norms-limitations and grounds for disqual-
ification of a court expert. Thus, the norm
of Part 1 of Art. 79 of Criminal Procedural
Code of Ukraine: Grounds for impeachment
of a specialist, representative of the staff of the
probation authority, translator, expert, sec-
retary of the court session is strong; it states
that the named persons do not have the right
to participate in criminal proceedings and are
impeached on the grounds provided for in the
first part of Article 77 of this Code, entitled
Grounds for disqualification of the prosecutor,

investigator (therefore, Article 77 of Crim-
inal Procedural Code of Ukraine does not
refer to forensic expert). In our opinion,
such legal substantiation of the grounds for
disqualification of a forensic expert causes
inconvenience in the use of these norms in
the practice of criminal justice.

We are convinced that posting a list of
grounds for disqualification of forensic ex-
pert (regardless of the type legal proceed-
ing) in Specialized Law (with reference to
this Law in Article 79 of Criminal Proce-
dural Code of Ukraine, Article 38 of Civil
Procedural Code of Ukraine, Article 37
of Commercial and Procedural Code of

67 IlonoxxeHH: po LleHTpanbHy eKCriepTHO-KBaTi(ikanifiHy KoMicito mpu MiHicTepcTBi I0CTUIIi1
VkpaiHu Ta aTecTallilo CyZ0BUX eKCIIEPTIB : 3aTB. Haka3oM MiH'ocTy Ykpainu Bizg 03.03.2015 p.
Ne 301/5 (3i amiH. Ta gomoB.). URL: https://zakon.rada.gov.ua/laws/show/z0249-15#Text (date

accessed: 01.12.2022).
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Ukraine and Article 38 of Code of Adminis-
trative Proceedings of Ukraine as a blanket
norm) will contribute to clarity and ease of
their use in any type of legal proceedings.
Therefore, for filing a recusal and self-re-
cusal of forensic expert (regardless of spe-
cies of legal proceedings), we suggest using
a set of grounds grouped in the table. 4.

We reasonably assert that participation
of forensic expert as a specialist in a case
at a previous stage cannot be grounds
for his disqualification as an expert in
the same case (Part 1 of Article 79 of
Criminal Procedural Code of Ukraine, Part
3 of Article 38 Civil Procedural Code of
Ukraine, Part 3 of Article 37 of Commercial
and Procedural Code of Ukraine, Part 3 of
Article 38 of the Code of Administrative
Proceedings of Ukraine). Based on the
experience of our own forensic veterinary
expert practice during 2010—2022, we
should state that such a transfer of powers
(from specialist to forensic expert) is more
effective and promising than when in the
pre-expert period a single specialist works
with research objects and after appointing
a forensic examination is another. In
particular, forensic veterinarian, together
with police officers, visits the scene of the
incident, inspects the animal corpse and
makes a corresponding description directly
at the place of discovery, and then conducts
adetailed external and internal examination
of the animal corpse in the morgue of
a specialized expert institution according
to the necessary methods, according to
needs, applies additional laboratory and
instrumental research methods, which
together will make it possible to establish
a justified forensic veterinary diagnosis
(argue the cause and age of the animal’s
death, find out the localization, nature and
degree of severity of individual injuries,
etc.), integrating the information obtained
during the examination of this corpse
at the place of discovery and its detailed
examination in morgue.
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Issue  of foremsic  veterinarian
disqualification is decided by composition
of court considering the case (Part 10
of Article 40 of Civil Procedural Code of
Ukraine, Part 10 of Article 39 of Commercial
and Procedural Code of Ukraine, Part 9
of Article 40 of Code of Administrative
Proceedings of Ukraine). If forensic expert
challenge to criminal proceedings is
satisfied, another forensic expert should be
involved within the time limits determined
by examining magistrate or the court (Part
2, Article 83 of the Criminal Procedure
Code). At the same time, Code of Civil
Procedure, the Code of Civil Procedure and
the Civil Code of Civil Procedure do not
contain such a norm. To the deep conviction
of the author of this research, in forensic
veterinary examination, this approach is
ineffective or ineffective in general with
respect to individual objects of forensic
veterinary examination and under certain
conditions of these objects (for example,
if an animal carcass is subjected to the
initial examination, then during its forensic
veterinary autopsy, which is a mandatory
stage of forensic veterinary examination,
destructive research methods are used). As
aresult of application of a full set of forensic
veterinary manipulations to a sub-expert
corpse of an animal, wound openings and
wound passages are destroyed, as well
as (partially or completely) the primary
structure of organs. Therefore, if at the
stage of the judicial review of the case in
criminal proceedings, forensic expert who
provided the opinion, based on the results
of the forensic veterinary examination, is
challenged and the investigating judge or the
court involves another forensic veterinary
expert (Part 2, Article 83 of Criminal
Procedural Code of Ukraine), effectiveness
research and the informativeness of
obtained results will be significantly reduced
due to the complete or partial destruction
of the corpse during initial examination.
Similarly, efficiency, informativeness and
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effectiveness will decrease or even make it
impossible to carry out a repeated forensic
veterinary examination of such a research
object or cause expert errors. However, in
each specific case, the expert capabilities
and informativeness of the research results
should be evaluated individually, taking
into account many factors: for example,
fractures, cracks and other pathologies
of the bones of the skeleton retain
informativeness for a long time after the
death of animal (including the exhumation
of the corpse) to establish factual data, in
the case of researching decayed remains
or skeletonization of a corpse (this helps to
determine the place of application of force
to cause injuries, their localization, nature
and even the mechanism of injury).
Therefore, the list of grounds for which
a person cannot be a forensic expert, in
particular a forensic veterinary expert,
given in the Code of Criminal Procedure,

Code of Criminal Procedure, Code of
Criminal Procedure, Civil Code of Ukraine,
instructions Ne 1 and 2 is different, which can
negatively affect the process of appointing
a forensic expert in general and judicially
veterinary examination, in particular, for its
impartial conduct, as well as the provision
of a substantiated, objective, reliable
opinion by a forensic expert (see Table
5), therefore mentioned documents need
unification (regardless of the type of legal
proceedings and/or grounds for conducting
forensic examination) with the aim of
implementation of the principles of forensic
science activity, necessarily taking into
account peculiarities of legal proceedings.

Results of the survey of respondents
(judges, investigators, inquirers, lawyers,
forensic veterinarians) regarding the
rights, duties, prohibitions and restrictions
provided by law for forensic expert are set
out in table. 5.

Table 5
Results of statistical processing of respondent questionnaires *
Answers
Investiga- Investigating Forensic veter-
Questions Judges tors officers Lawyers inarians
Qt}an- % Qlfan- o Qlfal‘l- o Qlfal‘l- % Qlfan- %
tity tity tity tity tity

1. Is it necessary to develop a doctrine on legal status of a forensic expert in Ukraine, taking into

account specifics of national legislation?

Yes 58 96.7 82 89.1
No — — — —
No answer 2 3.3 10 10.9

45 90 43 86 100

5 10 7 14

2. In your practice, have you come across information about influencing forensic expert with the
purpose of providing false conclusion (refusal without valid reasons to perform assigned duties)?

Yes — — — —
No — — 80 87.0
No answer 2 3.3 2 2.0

44 88.0 50 100 2 100

1 2.0
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Answers
Investiga- Investigating Forensic veter-
Questions Judges tors officers Lawyers inarians
Quan- | Quan- | Quan- o Quan- o Quan- o
tity * Thy P ity % Chity % tity %
3. Does the separation of his legal and procedural status affect forensic expert
practical activity?
Yes 10 16.7 12 13.0 8 16.0 12 24.0 — —
No 45 75.0 75 81.5 39 78.0 32 64.0 2 100

No answer 5 8.3 5 5.5 3 6.0 6 12.0 — —

4. Are there any inconveniences associated with the need to simultaneously refer to various
legislative and regulatory acts related to substantive and branch procedural law when using
them in practice, when one list of rights, obligations, and prohibitions of forensic expert is
concentrated in the Specialized Law and the other list in relevant procedural legislation?

Yes 38 63.3 55 59.8 32 64.0 29 58.0 2 100
No 16 26.7 28 30.4 11 22.0 10 20.0 — —
No answer 6 10.0 9 9.8 7 14.0 11 22.0 — —

5. What is your attitude to the fact that list of rights, obligations, prohibitions and restrictions
provided for by Specialized Law is partially inconsistent with the list of rights, obligations,
prohibitions and restrictions of forensic expert provided for by instructions that are
hierarchically subordinate to this Law?

Negative 27 45.0 45 48.9 26 52.0 26 52.0 2 100
This does not affect 30  50.0 39 424 22 440 21 42.0 — —
appointment and
conducting forensic
examinations
No answer 3 5.0 8 8.7 2 4.0 3 6.0 - -

6. Do you consider it expedient to improve the legislation of Ukraine regarding the status of

a judicial expert during his professional activity, regardless of the type of judicial proceedings, by
placing a systematized list of norms in the relevant Law with reference to this Law as a blanket
norm in Art. 69 of Civil Procedural Code of Ukraine, Art. 69 of Commercial and Procedural Code
of Ukraine, Art. 68 of Code of Administrative Proceedings of Ukraine, what will make it possible
to ensure clarity and convenience of their perception, as well as effective application?

Yes 50 83.3 82 89.1 37 74.0 41 82.0 2 100
No 7 11.7 — — 7 14.0 7 14.0 — —
No answer 3 5.0 10 10.9 6 12.0 2 4.0 — —
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Answers
Investiga- Investigating Forensic veter-
Questions Judges tors officers Lawyers inarians
Quan- % Quan- % Quan- % Quan- % Quan- %
tity tity tity tity tity

7. Submit a request to the body (person) that appointed a forensic examination or engaged
forensic expert to clarify raised issues?

Appropriate 52 86.7 81 88.0 46 92.0 45 90.0 2 100
Impractical — — — — — — — — — — —
No answer 8 13.3 11 12.0 4 8.0 5 10.0 — —

8. What is your attitude to the right of a forensic expert to draw up a separate conclusion while
commissioned forensic examination in case of disagreement with position of other forensic
experts?

Appropriate 52 86.7 81 88.0 46 92.0 45 90.0 2 100
Impractical —— — — — — — — — — —
No answer 8 13.3 11 12.0 4 8.0 5 10.0 — —

9. Challenge actions and decisions of the customer of forensic examination and other
participants in the trial, violating rights of forensic expert or the procedure for conducting
forensic examination?

Appropriate 52 86.7 81 88.0 46 92.0 45 90.0 2 100
Impractical —— — — — — — — — — —
No answer 8 13.3 11 12.0 4 8.0 5 10.0 — —

10. Should the list of duties of forensic expert be supplemented with the following item: Observe
the deadlines for conducting a forensic examination?

Yes 58 96.7 85 93.4 48 96.0 45 90.0 2 100
No — — — — — — — — — —
No answer 2 3.3 7 7.6 8 16.0 5 10.0 — —

11. Is it expedient to oblige the forensic expert to immediately return case files and other
documents used for the forensic examination in case of:

- receipt of a procedural document or a request from forensic examination customer (if forensic
expert is engaged on a contractual basis) to terminate its conducting;

- disapproval by forensic examination customer of extension of its conducting terms;

- refusal of forensic examination customer to give consent to the complete or partial destruction
or damage of the object of forensic examination, if it is impossible to conduct research using
other non-destructive methods;

- cancellation by court of decision on appointment of forensic examination?

Appropriate 58 96.7 85 93.4 48 96.0 45 90.0 2 100
Impractical —— - — - - - - — — —
No answer 2 3.3 7 7.6 8 16.0 5 10.0 — —
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Answers
Investiga- Investigating Forensic veter-
Questions Judges tors officers Lawyers inarians
Quan- | Quan- | Quan- o Quan- o Quan- o
iy 0 ity 2 ay X bty ® 0 hy

12. Should the list of prohibitions for forensic expert be supplemented with prohibition to
conduct a forensic examination without a written authorization from the head of the forensic
institution which employs this forensic expert?

Yes 59 98.3 89 96.7 43 86.0 45 90.0 2 100
No — — — — — — — — — —
No answer 1 1.7 3 3.3 7 14.0 5 10.0 — —

13. Should the list of prohibitions for forensic expert be supplemented with a prohibition to
contact persons directly or indirectly interested in the results of forensic examination?

Yes 59 98.3 89 96.7 43 86.0 45 90.0 2 100
No — — — — — — — — — —
No answer 1 1.7 3 3.3 7 14.0 5 10.0 — —

14. Should the list of prohibitions for a court expert be supplemented with a prohibition to
interrogate forensic expert in court before he provides a conclusion?

Yes 57 95.0 85 92.4 49 98.0 48 96.0 2 100
No — — — — — — — — — —
No answer 3 5.0 7 7.6 1 2.0 2 4.0 — —

15. Can the participation of forensic expert in proceedings as a specialist preclude his
participation as a forensic expert in the same proceedings?

Yes — — — — — — —

No 59 983 87 94.6 49 9.8 48 96.0 2 100

No answer 1 1.7 5 5.4 1 2.0 2 4.0 — —

Notes.
* Total respondents: judges: 60, investigators: 92, Investigating officers: 50, lawyers: 50, forensic

veterinarians: 2.
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Thus, analysis of questionnaires of
interviewees confirmed our statement
about the existence in Ukraine of the need
to develop a doctrine on the legal status
of a forensic expert in view of specifics
of national legislation in the context of
the latest reforms, in particular regarding
forensic science activity.

Note that legal responsibility of
forensic veterinarian is a component of
his legal status. In legal responsibility,
one of the methods of State management
of society is reproduced, which consists
in coercive, State-authority influence on
behavior of persons committed offenses.

Legal responsibility of forensic
veterinarian is a type of state coercion and
a specific type of legal relationship. The
basis of legal responsibility of a forensic
veterinary expert is his commission of an
offense in forensic science activity. The
purpose of the expert’s legal responsibility
is the formation of his lawful behavior.
The responsibility of the forensic expert

is based on the principles of legality,
inevitability, reasonableness, justice,
and appropriateness of punishment ©.
Art. 14 of Specialized Law states that this
responsibility is carried out on the grounds
and in the manner prescribed by law. We
believe that this article of the relevant Law
does not at all specify the responsibility
of the forensic expert and has rather
generalized features, which is why it
cannot satisfy the requirements of forensic
expertise, because legal responsibility is
acentral category in forensic expertise and
forensic expertise and one of the principles
of forensic expertise, to which such
scientists as: E. B. Simakova-Yefremian
V. M. Sherstiuk °, A. V. Ostropilets ",
B. P. Surzhan 7%, O. A. Kravchenko ”* and
others pay attention.

For  violation of  legislation,
forensic veterinarian bears criminal,
administrative, disciplinary and material
responsibility which we systematized and
illustrated in the table. 6.
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Table 6

Forensic Expert Responsibility for Legislation Violation

Type of Responsibility and Offense

Legislative Norm

I. Criminal Responsibility

1. Misleading a court or other authorized body; providing a
knowingly false conclusion of a forensic expert drawn up for a body
conducting a pre-trial investigation, a court, etc.

2. Refusal of forensic expert without valid reasons from performing
assigned duties in court or during the pre-trial investigation

3. Obstructing appearance of forensic expert in court, pre-trial
investigation bodies, forcing him to refuse to provide a conclusion,

as well as to give a knowingly false conclusion by means of threats of
murder, violence, destruction of the property of a forensic expert or
his relatives, or disclosure of shameful information, or bribing foren-
sic expert with the same purpose, as well as a threat to carry out these
actions in retaliation for a previously given testimony or conclusion

4. Data disclosure of crime detection and investigation of pre-trial

investigation

5. Abuse of authority by persons who provide public services, in
particular forensic expert services

II. Administrative responsibility

1. Showing disrespect to the court or the Constitutional Court of
Ukraine, malicious evasion of forensic expert from appearing in

court

2. Malicious evasion of forensic expert from appearing before pre-tri-
al investigation bodies or prosecutor during pre-trial investigation

3. Violation of legal restrictions on receiving gifts

4. Violation of requirements prevention and settlement of conflicts of

interest

Criminal Code of
Ukraine™

Art. 385 of Criminal Code
of Ukraine

Art. 386 of Criminal Code
of Ukraine

Art. 387 of Criminal Code
of Ukraine

Art. 3652 of Criminal
Code of Ukraine

Art. 185° Code on Ad-
ministrative Offenses 7
(hereinafter referred to
as Code on Administrative
Offenses)

Art. 185*of Code on
Administrative Offenses

Art. 172%of Code on
Administrative Offenses

Art. 1727 of Code on
Administrative Offenses

74 KpuMmiHanbHUH KoZeKc YKpainu Biz 05.04.2001 p. Ne 2341-I1I (3i 3MmiH. Ta gomnos.). URL: https://
zakon.rada.gov.ua/laws/show/2341-14#Text (date accessed: 01.12.2022).

75 Kopexkc YkpaiHU ITPo aAMiHICTPaTHBHI IpaBOMOPyIIeHHS Big 07.12.1984 p. Ne 8073-X (31 3MiH. Ta
nmormoB.). URL: https://zakon.rada.gov.ua/laws/show/80731-10#Text (date accessed: 01.12.2022).


https://doi.org/10.32353/khrife.1.2022.04

Theory and Practice of Forensic Science and Criminalistics. Issue 4 (29)
ISSN 1993-0917 e-ISSN 2708-5171  https://khrife-journal.org/index.php/journal

Type of Responsibility and Offense Legislative Norm

Reasons Unscrupulous attitude towards one’s official Art. 147-152 Labor Code

duties, which do not entail criminal or adminis- of Ukraine
trative responsibility, and/or violation of meth-

odological requirements during the conduct of

forensic investigations

Species Violation of general labor discipline
Offense” Section. VI Provisions
8
Penalty Warning, suspension of the validity period of the ™ CEQCY, Art. 14 of

% 2o
Certificate for relevant forensic expert special- Specialized Law

ization, deprivation of forensic expert qualifica-
tion

IV. Material responsibility

Reasons Assignment of property damage Art. 1166-11770f Civil
Code of Ukraine®
Species Damage caused to the enterprise, institution, Chapter IX of Labor Code
organization of Ukraine ®

Damage caused to an individual or legal entity =~ Art. 1166 ** 1172 ***¥
1192 **** of Civil Code
of Ukraine *

Notes.
* In accordance with clause 13 of section VI of Provisions on the CEQC, when choosing the

type of disciplinary penalty, disciplinary chamber of the CEQC takes into account: severity of
consequences of the committed disciplinary offense; circumstances of its commission; fact that
disciplinary sanctions have been applied to the forensic expert in the past; other information
characterizing him as a forensic expert.

** General grounds for liability for property damage.
*** Compensation by a legal entity or an individual for damage caused by their employee or

another person.

**** Methods of compensation for damage caused to victim’s property.

76

77

78

79

80

81

82

Kozexkc 3akoHiB mpo mpaio Yipainu Big 10.12.1971 p. Ne 322-VIII (3i 3miH. Ta gomos.). URL:
https://zakon.rada.gov.ua/laws/show/322-08#Text (date accessed: 01.12.2022).

Anexceesa H. 10. KpuMinaapHa BiZTIOBiJaJbHICT 32 3JI0YMHU IIPOTU IPABOCYA], 110 BUMHS-
IOTBCS CBIJKAMU, €KCIIepTaMU, [epeKIafadaMu abo 100 HUX : AUC. ... KAHJ. IOPUJ. HayK.
Kuis, 2017. 223 c. URL: https://dspace.lvduvs.edu.ua/bitstream/1234567890/3501/1/alekseeva_d.
pdf (date accessed: 01.12.2022).

ITonoxxeHHs 1po LleHTpanIbHy eKcIepTHO-KBalidikaniriny kowicito ... . URL: https://zakon.
rada.gov.ua/laws/show/z0249-15#Text (date accessed: 01.12.2022).
IIpo cyzoBy ekcuepTusy ... . URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text (date

accessed: 01.12.2022).
LTuBinbHUH KoZeKe YKpainu Biz 16.01.2003 p. Ne 435-1V (3i 3miH. Ta gomos.). URL: https://zakon.
rada.gov.ua/laws/show/435-15#Text (date accessed: 01.12.2022).

Kozexkc 3akoHiB mpo mpanio ... . URL: https://zakon.rada.gov.ua/laws/show/322-084Text (date
accessed: 01.12.2022).

[IuBinpHUI KOZieKe ... . URL: https://zakon.rada.gov.ua/laws/show/435-154#Text (date accessed:
01.12.2022).

98



Ivan Yatsenko. Legal Status of Forensic Veterinarian as a Subject of Forensic Science Activity
in Context of the Latest Legislation of Ukraine. DOI: 10.32353/khrife.4.2022.04

We will give an example of possible
compensation for damage caused by
a forensic veterinarian. During initial
forensic  veterinary examination in
civil procedure, the forensic veterinary
expert determined the cause of animal
death in the veterinary clinic, which
occurred during surgery. Forensic expert
inadvertently made a mistake during the
analysis of the clinical situation, which
led to a false conclusion. During repeated
forensic veterinary examination, this error
was discovered by another forensic expert.
In such a case, the person who paid for the
initial forensic examination may apply to
the court for compensation for material
damage in the amount paid for initial
examination, as well as moral damage.

At the same time, we note that neither
criminal nor administrative liability
has been established for obstructing
the examination of the object of expert
research by forensic expert. There is
no provision for liability for insulting
a forensic expert during performance of
his professional duties. In this regard, we
share the opinion of O. P. Uhrovetskyi *
about the need for detailed research of
this issue and introduction of additions to
legislation.

According to the results of scientific
investigations, own experience of forensic
expertactivity during 2010-2022, taking into
account research results by authoritative
scientists in the field of criminalistics
and forensic expertology, with the aim
of unifying the procedural rights, duties,
prohibitions and restrictions of the forensic
expert (in particular, forensic veterinarian),
regulated by procedural legislation (taking
into account the peculiarities of judicial
proceedings, the norms of Specialized Law,
instructions Ne 1 and 2), we offer a blanket
method of applying the procedural status

of a forensic expert by setting out his
procedural rights, duties, prohibitions and
restrictions in the relevant Law and in the
relevant articles of procedural legislation
only refer to the mentioned Law.

Therefore, we propose the following
changes.

1. In the theory and practice of forensic
science, it is legally justified to use the
term: legal status of a forensic expert. The
title of Section II: Forensic Expert of Law
of Ukraine: On Judicial Examination
shall be rewritten as follows: Section II.
Forensic Expert Legal Status.

2. Article 11 of Law of Ukraine: On
Judicial Examination shall be amended
as follows:

“Article 11. Persons who cannot be court
experts

Regardless of species of legal proceedings,
a person may not be involved in conducting
forensic examination and performing forensic
expert duties during professional activity, if:

1) he (she) is an applicant, victim, civil
plaintiff, civil defendant, family member or
close relative of a party, applicant, victim,
civil plaintiff or civil defendant;

2) he (she) participated in the same
proceedings as an examining magistrate,
judge, defense attorney or representative,
witness, expert, specialist, representative of
the staff of probation authority, translator;

3) he (she) or her close relatives or family
members are directly or indirectly interested in
the case outcome;

4)  he (she) was or is in an official, family
or other relationship with the parties to the
proceedings of the accused, suspect, victim,
plaintiff or defendant in civil cases or there
are other circumstances that cause reasonable
doubts about her impartiality;

5) he (she) participated in the
departmental investigation and is a witness,
representative, lawyer in;

83 Vrposeupkuit O. II. Op. cit. URL: https://journals.indexcopernicus.com/api/file/viewByFile-

1d/496424.pdf (date accessed: 12.12.2022).
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6) he (she) participated in audits,
inspections, etc., materials that were used in
the case;

7) finding out circumstances relevant to
the case is beyond his specific expertise;

8) he (she) is limited in civil capacity or
incapacitated;

9) he (she) has an unexpunged or
unexpired criminal record for committing
criminal offenses;

10) within the last year, he (she) has
been subject to administrative penalty for
committing a corruption offense or a violation
related to corruption, or to disciplinary
penalty in the form of termination of the
right to conduct forensic examination in the
relevant forensic expert specializations;

11) he (she) participated in the re-
examination; provided forensic expert
conclusion based on the results of primary
forensic examination of the same case or
criminal proceedings;

12) other circumstances that raise doubts
aboutimpartiality or objectivity of the forensic
expert and exclude possibility of instructing
him to conduct a forensic examination”.

3. Article 12 of Law of Ukraine: On
Judicial Examination shall be amended
as follows:

“Article 12. Forensic Expert Duties

Regardless of the type of legal proceedings
and the basis for conducting a forensic
examination, during professional activity,
forensic expert is obliged to:

1) adhere to the oath and rules of
professional ethics of forensic expert;

2) declare self-recusal in availability of
circumstances provided for by law that make
impossible for forensic expert to conduct
forensic examination;

3) accept  commissioned  forensic
examination;

4) adhere to forensic examination
deadlines;

5) personally conduct full research on
material and materialized objects;

6) provide a substantiated and objective
written conclusion on raised issues and if
necessary, clarify it;

7) submit a request to the person who
appointed forensic examination, or the court
that commissioned it, clarify the content
and scope of the assigned task, or to inform
about impossibility of conducting a forensic
examination on the issue or without the
involvement of other persons;

8) arrive at the summons of the
body or person who appointed a forensic
examination or engaged a forensic expert
to provide explanations, testimony or
additions regarding the conducted forensic
examination or the reasons for notification of
its impossibility carrying out;

9) ensure the maximum possible
preservation of objects and materials of the
proceedings or case provided for research;

10) obtain permission from forensic
examination customer for research related to
complete or partial destruction of the object
of examination or a change in its properties,
if there are reasonable grounds for asserting
impossibility of applying other methods;

11) not to inform amnyone, except the
forensic examination customer, about its
conducting and results, except for cases
provided for by legislation;

12) state in forensic expert conclusion
that forensic expert has been warned
(aware) of responsibility for a knowingly
false conclusion, and in the case of the
appointment of a forensic examination by the
court, of responsibility for refusing without
valid reasons to perform the duties assigned
to;

13) indicate in the conclusion that it has
been prepared for submission to the court
and the forensic expert is aware of criminal
responsibility for a knowingly false conclusion
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(if foremsic examination is conducted at
request of the parties to the case);

14) notify the relevant party to the case
about consequences of forensic research and
obtain written permission for its conducting
(if forensic expert is involved as a party to the
case);

15) notify in writing the body or person
who appointed  forensic examination or
involved forensic expert about impossibility
of conducting it and return the provided
case materials and other documents, if the
question is beyond the scope of competence
and specific expertise of forensic expert, if
forensic examination requires involvement of
other forensic experts, and/or if the provided
materials are not sufficient to solve the expert
task, and the requested additional materials
are not provided within the time limit
stipulated by the law;

16) immediately return the case files
and other documents used to conduct
forensic examination, in the event of its
completion, receipt of a procedural document
or the request of the forensic examination
customer (if forensic expert was engaged on
the contract basis) to terminate its conduct,
if the customer of the forensic examination
does not agree extension of the terms of its
conduct, refusal of forensic examination
customer to give consent to the complete or
partial destruction or damage of the object
of forensic examination (if it is impossible to
conduct research using other non-destructive
methods), cancellation by the court of the
decision on the appointment of forensic
examination;

17) perform other duties provided for by
law.”
4. Article 13 of Law of Ukraine: On

Judicial Examination put in the new

edition:

“Article 13. Forensic expert rights

Regardless of the type of legal proceedings
and the basis for conducting forensic

examination, during professional activity,
forensic expert is obliged to:

1) get acquainted with the materials of
the case (proceedings) that relate to forensic
examination topic;

2) submit a request for provision of
additional materials and samples and take
other actions related to conducting forensic
examination;

3) submit a request to the body (person)
that appointed forensic examination or
engaged forensic expert to clarify the content
and scope of the task and the issues raised;

4) be present during procedural,
executive actions related to the subject and
objects of research with the permission of
the body (person) who appointed forensic
examination or engaged a forensic expert;

5) submit a request to interview
the participants in legal procedure and
witnesses regarding the topic or object of the
forensic examination, and conduct separate
investigations in their presence;

6) indicate in conclusion the facts
discovered during forensic examination that
are important for the case, but about which
the question was not raised and circumstances
that contributed or could contribute to the
offense commission;

7) provide separate conclusion during
forensic examination as part of commission
in case of disagreement with the position of
other commission members;

8) request involvement of other forensic
experts in forensic examination, if it is
necessary to conduct research and provide an
expert conclusion;

9) ensure unhindered access to
the research object and proper working
conditions;

10) provide answers to questions, in
particular in writing, that are asked to
the forensic expert during explanations or
testimony regarding the conclusion drawn up
by him;
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11) add to conclusion his considerations
about circumstances that he found out during
preparation of the conclusion and which are
important for criminal proceedings or a case
in another type of legal proceedings, about
which he was not asked any questions;

12) in cases determined by law, to use the
free help of an interpreter, to object to him;

13) challenge actions and decisions of the
customer of forensic examination and other
participants in the trial, violating rights
of the forensic expert or the procedure for
conducting forensic examination;

14) submit petitions for providing for
oneself and one’s loved ones in cases provided
for by law;

15) receive compensation (re-
imbursement) for the expenses incurred
during examination and remuneration
for work performed related to forensic
examination, if it is not an official duty of
forensic expert;

16) participate in court session in the
mode of video conference, if there are no
objections of the participants in the case;

17) refuse  to  conduct  forensic
examination (if: there is a threat to the life
and health of forensic expert; there are no
necessary conditions for conducting an
investigation; principle of independence
of a forensic expert is violated; the objects
of forensic examination and case files are
unsuitable or they are insufficient to provide
a conclusion, and forensic expert was refused
their provision and/or addition; there are
no conditions, methodological tools and
equipment necessary for conducting an
examination and providing a conclusion;
current level of scientific development does
not allow answering the questions;

18) use other rights provided by the
legislation of Ukraine”.

5. Supplement Law of Ukraine: On

Judicial Examination with Article 13

of the following content:

“Article 13'. Prohibitions for forensic
expert

Regardless of the type of legal proceedings
and the basis for conducting forensic
examination, during professional activity,
forensic expert is obliged to:

1) conduct  forensic  examination
without a written authorization from the
head in the case of its appointment (order)
to forensic institution, whose employee is
a forensic expert (to accept the execution of
a forensic examination by a certified forensic
expert who does not work in a state specialized
forensic science institution, if its conducting
is not entrusted to him personally);

2) reassign forensic examination to
another person;

3) independently collect materials
that are subject to forensic research, as well
as select initial data for conducting forensic
examination, if they are ambiguously
reflected in provided materials;

4) solve issues that go beyond the scope
of forensic examination, specific expertise or
qualification of forensic expert in relevant
forensic expert specialization;

5) find out legal issues and provide
assessments of legality of procedures regulated
by legal regulations;

6) independently involve other forensic
experts or persons in carrying out forensic
examination entrusted to him;

7) have amy personal contacts with
procedure participants that are not provided
for by regulatory legal acts and without the
consent of the body (person) that appointed
the forensic examination, if this calls into
question disinterest of forensic expert as
a result of the study or if such persons are
directly or indirectly interested in forensic
examination results;

8) store case (proceedings) files and
objects of forensic examination outside the
workplace or outside a specially designated
storage place;
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9) disclose information that has become
known to forensic expert in connection with
forensic examination, or notify amnyone,
except court and the party to the case, on
whose order the forensic examination was
conducted, about its performing and obtained
results;

10) communicate with hearing
participants outside the court session, except
in cases of committing actions directly related
to f forensic examination conducting;

11) apply destructive research methods or
significantly change the properties of research
objects without permission of the body
(person) who appointed forensic examination
or engaged forensic expert;

12) conduct forensic examination, if the
right of forensic expert to conduct a forensic
examination is temporarily suspended in
relevant forensic expert specialization or the
qualification certificate of forensic expert is
canceled;

13) interrogate forensic expert before he
issues a conclusion;

14) comply with
provided by legislation”.

6. Article 14 of Law of Ukraine: On

Judicial Examination put in the new

edition:

“Article
responsibility

Regardless of species of legal proceedings,
forensic expert can be held liable in the course
of professional activity on the grounds and in
the manner prescribed by law, namely:

1) criminal one: for misleading the
court or other authorized body; providing
a deliberately false conclusion of a forensic
expert drawn up for the body conducting
the pre-trial investigation; refusal of forensic
expert to perform assigned duties in court or
during the pre-trial investigation; disclosure
of data of operational and investigative
activities, pre-trial investigation; abuse of
authority;

other restrictions

14. Forensic expert

2) administrative one: for showing
disrespect to the court or the Constitutional
Court of Ukraine, malicious evasion from
appearing in court; malicious evasion from
appearing to the pre-trial investigation bodies
or the prosecutor while pre-trial investigation;
violation of restrictions on receiving gifts
provided for by law; violation of requirements
for the prevention and settlement of conflicts
of interest;

3) disciplinary one: for violation of
general labor discipline; for violation of labor
discipline;

4) material one: for property and/
or moral damage caused to an institution,
enterprise, organization, individual or legal
entity.

7. Replace parts 2—7 of Article 69 of
Criminal Procedural Code of Ukraine
and parts 3-8 (Articles 72 of the Civil
Procedure Code of Ukraine, Article
69 of the Commercial and Procedural
Code of Ukraine and Article 68 of
the Code of Code of Administrative
Proceedings of Ukraine) with parts 2
and 3, respectively, as follows:

“While professional activity, forensic
expert has procedural rights, performs duties,
observes prohibitions and restrictions and
bears legal responsibility provided for by
Law of Ukraine Law of Ukraine on Judicial
Examination”.

Conclusions

In theory and practice of forensic science,
it is legally justified to use the term:
legal status of a forensic expert. The title
of Chapter II: Forensic Expert of Law of
Ukraine: On Judicial Examination shall be
rewritten as follows: Chapter II. Forensic
Expert Legal Status.

The separation of the concepts of legal
one and procedural one in the status of
a forensic expert, firstly, has an exclusively
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theoretical significance and does not
affect the practical activities of the expert
in any way, secondly, certain provisions of
the status of a forensic expert (which are
regulated by the profile Law (legal status),
procedural codes of Ukraine (procedural
status), instructions No. 1 and 2) are to
a certain extent duplicated, thirdly, the
concept of procedural status of a forensic
expert is a component of the concept of
forensic expert legal status, fourthly, there
are no clear criteria for distinguishing
these concepts, as proved by our study
of the list of rights, obligations and
prohibitions (which are stipulated in the
material and procedural legislation

Forensic expert legal status, in
particular a forensic veterinarian, is an
independent legal category, therefore,
characterized by the following features:
it is universal (since it applies to forensic
experts regardless of forensic expert
specialization); reflects specifics of
forensic expert as a participant in forensic
science activity, as well as the degree
and nature of his interaction with other
participants in forensic science activity,
law enforcement agencies, the court, state
authorities; elements of the structure
of the legal status of forensic expert
(a list of rights, obligations, prohibitions,
restrictions and responsibilities) are
interdependent and affect each other; has
relative stability and dynamism.

Legal status of forensic veterinarian, as
well as forensic expert of any other expert
specialization is a set of procedural rights,
obligations, prohibitions, restrictions,
liability that distinguish it from legal
status of other participants in criminal
proceedings or judicial proceedings in
another species of legal proceedings, in
particular a witness, investigator, inquirer
and other subjects. These elements of the
legal status of a forensic veterinary expert

are a guarantee of his independence and
independence, as well as the completeness
and objectivity of the conclusion provided
by him as a source of evidence.

Elements of legal status of forensic
expert, provided for by the procedural
legislation of Ukraine, the profile Law,
the Regulation on the CEQC, as well as
instructions Ne 1 and 2, are a tool for
implementing the system of principles of
forensic science activity.

Based on the of theoretical research
results, on our own experience
in conducting forensic veterinary
examinations during 2010-2022, taking
into account the achievements of
authoritative scientists in the field of
criminalistics and forensic expertology, we
propose amendments and additions to the
legislative framework and regulatory legal
acts that regulate the implementation of
forensic examination in Ukraine, in order
to unify the legal status of forensic expert
regarding his rights, duties, prohibitions,
restrictions and legal liability.

IIpaBoBUii cTATyC
CyA0BO-BEeTEPUHAPHOI0 €KCepPTa K
Cy0’eKTa CyZI0BO-eKCIEePTHOI JiA/IbHOCTI
Y KOHTEKCTi HOBITHHOT'O 3aKOHO/[aBCTBA
Vkpainu
Iean Auenko

Zocaidxcero npagosuil cmamyc cydogozo
excnepma kK cy6’ekma cydoso-ekcnepmHol
JiflbHOCTI 8 KOHMEKCIMI HOBIMHbO20 3AKO-
Hodascmea Ykpainu. Jlosedeno, w0 enemeH-
mu npasoeozo cmamycy cydosoeo excnepma,
nepedbavueri UUBIALHUM, 20CNO0APCLKUM,
AOMIHICMpAmMueHUM 1 KPUMIHAAGHUM 3d-
KoHodascmeom YKpainu, a maxox 6i0om-
YUMU HOPMATMUBHO-NPABOSUML AKMAMLU,
He UYIAKOM KOpeaiolome Mid cob0w: Y HUX
1n0-pi3HOMY BU3HAYeHO npasa, 0008’43KL,
3ab0poHu, obmexncenHs ma topuduuny eio-
nogidaavHicms cy008020 ekcnepma, W0
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MOJHe He2amueHO NMO3HAYAMUCA HA peddi-
3ayii npunyunis cydogo-exkcnepmuoi disav-
Hocmi, 30kpema nid uac nposedeHHs cydo-
80-8eMEPUHAPHOL eKCTIEPTMU3L, a MAaKoX# HA
Hadanui 006/pyHMO08aH020, 00’€KMUBHOZO,
0oCMo8ipHO20, NPABUALHO20 1 Npasoueozo
BUCHOBKY eKCnepmd. 3anponoHOo8aHoO 3Mi-
HU 1l JonosHeHHs 00 32a0aHUX HOpMAMUB-
HO-Mpagosux axmie YKpaiHu 13 memorw
YHipikysamu npagosuil cmamyc cydo8ozo
excnepma (He3anexncHo 610 eudy cYOOuUH-
cmea i nidcmas npogedenHs cydosoi excnep-
musw) 0aa 6invll edekmueHol peanizayii
npuHyunie cydogo-excnepmuoi JdisAbHOCMI.
Mema 0docaidsceHHs: po3Kpumu npagosuil
cmamyc cydoso-eemepuHapHoe0 ekcnepma
8 cucmemi cydogo-ekcnepmHoi OigAbHOCTL
ma cucmemamu3aysamu 11020 0608’3Ku,
npasa, 3abopouu i nidcmasu 04 6i0-
n08i0anbHOCMi 8 HOBIMHLOMY TNPABOBOMY
noai Yxpainu. Jlna 0ocseHeHHsA NocmasneHol
Memu 8UKOPUCTIAHO 3a2aAbHi Ma Cneyiasb-
Hi Haykosl memodu 0ocaidxceHHs (aHanais,
CUHMe3, aHan02ilo; M00ent08anHs; Gop-
MANLHO-A02IHHUL;  1021KO-2PaAMAMUHUTL
CmamucmuyHull; NOpPIBHAALHO-NPABOSUTL;
fopuduutoz0 aHaizy).

Katouosi caoea: cydogo-eemepunap-
Ha excnepmu3a; cydo80-8emepuHapHuil
excnepm; cydoeuil ekcnepm,; npasosuil
cmamyc, npasa, 0608’a3ku, 3ab60poH, 00-
MedxceHHs, 8idnosidanvHicmy cydoso-gemne-
PUHAPHO20 eKkcnepma; Ccy0080-eKCnepmHua
disnbHicmb.
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Active development of forensic sciences in recent years (in
accordance with the laws and principles of the genesis of forensic
expertise) growing demand for their conduct and the urgent
need for the emergence of new types of research make it necessary
to systematize general tasks of forensic science in general and
engineering in particular. This article purpose: to conduct an
analysis of tasks solved by performing engineering and technical
types of forensic science; determine the general principles of their
formation; organize (unify) these tasks into a general (generic)
system; to form a theoretical basis for improving the list of
issues to be resolved while forensic engineering and technical
researches (with the aim of modernizing Chapter II “Research
guidelines concerning preparation and appointment of forensic
examinations and researches”, that should be made the basic for
new species(subspecies) of forensic engineering. In order to achieve
the goal, methods of scientific knowledge were used: observation,
comparison, abstraction, analysis, synthesis, modeling, etc. It
is proposed to differentiate the tasks of engineering and technical
research according to four groups that define the system as general
(generic): 1) research of the state of objects; 2) establishment of
conformity / non-conformity of the state of the object with certain
requirements; 3) mechanism determination of investigated situation
occurrence ; 4) clarification of cause-and-effect relationships in the
situation under research.
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engineering and technological

Research Problem Formulation

Research guidelines on preparation and
appointment of forensic examinations and
forensic researches ! (hereinafter referred
to as RG) contain the main lists of tasks and
indicative lists of issues to be resolved in
forensic researches according to relevant
forensic specializations. The analysis of
solved tasks in specific forensic researches
of engineering and technical types of
forensic examinations, their relative and
cross-comparison make it possible to assert
that the general features characteristic
of forensic engineering and technical
examination in general and reflected in
the relevant sections of these RGs are
somewhat unclear due to the fact that these
tasks relate exclusively to the applied plane
of a specific type of forensic engineering.
In case that court or pretrial investigation
bodies appoint multidisciplinary forensic
engineering and  technical expert
researches, there is a need to holistically
imagine the task to be solved in while
research, otherwise this task is difficult to
implement during preparation of questions
for a court decision on of a forensic
examination appointment or in the case of
drawing up a corresponding resolution of
the investigator. In addition to such cases,
the general list of tasks of engineering

and technical forensic examinations will
also be useful for starting new types of
engineering and technical and engineering
and technological examinations.

Article Purpose

In order to analyze the tasks solved by
performing engineering and examinations;
determine the general principles of their
formation; organize (unify) these tasks
into a general (generic) system; form
a theoretical basis for improving the list
of issues solved during the execution of
forensic engineering and technical studies
(in order to modernize sections II Forensic
Engineering examinations of RG) which
should be made the basis for new types
(subspecies) of forensic engineering.

Research methods

In order to achieve this goal, methods of
scientific cognition were used: observation,
comparison, abstraction, analysis,
synthesis, modeling, etc.

Analysis of Essential Researches
and Publications

Emergence and development of legal
sciences and practical developments in

1 E.g. posg. II «IH)XXeHepHO-TeXHIUHi ekcrepTusyu» HayKoBO-MeTOAUYHUX pPeKOMEeHZAIil
3 IIUTaHb [i[TOTOBKY Ta [IPU3HAYEHHS CYZOBUX €KCIIEPTU3 Ta eKCIIEPTHUX JOCTIPKEHD : 3aTB.
HakazoM Min'tocty Vkpainu Big 08.10.1998 p. Ne 53/5 (3i 3amin. Ta gomos.). URL: https://zakon.
rada.gov.ua/laws/show/z0705-98#Text (date accessed: 09.11.2022).
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forensic engineering contributed to
the initiation of forensic expertise —
the science of the general theory of
forensic expertise. Currently, a lot of
special literature is devoted to issues
of forensic expertise. Scientists and
researchers, including V. K. Lysychenko,
A. V. Ishchenko, I. M. Aliiev, M. Ya. Sehai,
N. I. Klymenko, V. H. Honcharenko, and
F. M. Dzhavadov, made significant efforts
for its formation and development.
Historical aspects of emergence and
development of forensic science and
its issues are elaborated in detail in
research papers and textbooks on
forensic sciences by N. I. Klymenko and
M. Ya. Sehai?which many researchers call
fundamental. Development of separate
directions by species (subspecies) of
forensic science led to development of
legal, organizational and methodological
principles in appointment and execution
of forensic examinations by generic and
species division. Subsequently, scientists
and jurists identified common features
for certain types of forensic research.
Currently, a significant number of
theoretical and applied research papers
(at the level of monographs, articles,
educational and methodical literature)
are devoted to the general problems of
forensic expertise, as well as the genesis
of certain areas of forensic science. Today
(in accordance with laws and principles
of forensic expertology genesis) there is
an active demand for the emergence of

new types of forensic engineering. Rapid
development of this area of forensic
examination contributed to initiation
of new forensic expert specializations
that requires development of a special
methodological base for conducting
research and specifying the tasks of
new types of forensic engineering . At
the same time, generic tasks of forensic
engineering (as opposed to specific lists
of tasks by separate species) have not
been generalized yet. General tasks of
forensic engineering, as stated above,
are somewhat unclear due to their
specification exclusively in the applied
plane, i.e., for a separate species of
forensic engineering.

Given the classification division
of forensic examinations in domestic
regulations, their practical application
may be limited. In the aspect of the
subject and purpose of this study, the
works of A. A. Krupka, L. Ye. Dug,
M. O. Kraliuk and Ye. O. Yakovleva 3, as
well as H. M. Honcharuk “, which can be
considered fundamental on the way to
introducing new forensic specializations,
namely, forensic engineering and forensic
examination of unmanned aerial vehicle
(hereinafter referred to as UAVs). Taking
into account the narrowly specialized
direction of these studies, their general use
is impossible. Thus, the systematization
of the tasks of forensic engineering
and technical types of examinations,
synthesizing generalization is relevant.

2 Ceraii M. fI. Cyze6Has SKCIIEPTOIOTUsI: OOBEKT, IPEAMET, IPUPOJA U CUCTeMa HayKu. Teopis
ma npaxmuka cyooeoi excnepmu3du i kpuminasicmuku. 2003. Bun. 3. C. 25—32. URL: http://revo-
pravo.kiev.ua/sl.html (date accessed: 09.11.2022).

3 Kpynka A. A., [lysp JI. €., Kpamiok M. O., IkoBneBa €. O. CyzoBa iH)XeHepHO-MeXaHiYHa eKc-
MepTHU3a: IIPAKCeoNOTiaHNH miaxia. Bicnuk HTYY «KIII». ITonimonozia. Coyionoeis. IIpaso. 2020.
Bui. 3 (47). C. 80—85. DOI: 10.20535/2308-5053.2020.3(47).229484 (date accessed: 09.11.2022).

4 Tonuapyk . M. 3ampoBa/i>KeHHS Ta CTAHOBJIEHHSI CYZ0BOI €KCIIEPTU3U Oe3MIOTHUX JITaTbHUX
amapariB. Bueni sanucku THY imeni B. I. Beprnadcvkozo. Cepis: opuduuni nayku. 2021. T. 32 (71).
Ne 2. C. 70—75. DOI: 10.32838/TNU-2707-0581/2021.2/012_(date accessed: 09.11.2022).
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Main Content Presentation

Domestic forensic scientists,
in particular from the Kyiv and
Kharkiv schools (M. Ya. Sehai 53,

P. D. Bilenchuk ¢ A. V. Ishchenko,
N. I. Klymenko 7, H. V. Prokhorov-Lukin ¥,
M. G. Shcherbakovskyi ° etc.) consider
forensic expertise to be an independent
branch of legal science. At the end of the
20th century, practical forensic activity
accumulated a significant number of
empirical materials within specific
genera (types) of forensic examinations,
making them the basis of a number of
separate theories (concepts) in certain
areas of forensic examinations. In the
opinion of the author, one of the many
interpretations reflecting the essence
of the subject of forensic expertise can
be considered the definition given by
M. G. Shcherbakovskyi: “The subject of
forensic expertology as a science of one of the
sides of forensic expertise, the methodological
basis of forensic research includes patterns of
genesis and development of genera, types of
forensic examinations; scientific apparatus,
including the concept of objects, methods,
problems of expert research, separate
teachings; the regularities of the formation
of the qualities of the objects of examination

and the selection of relevant evidentiary
and indicative information from them,
which are used to solve the problems of the
judiciary” . Emergence and development
of engineering and technical expertise in
the general structure of forensic science
can be considered quite indicative.

Topic and object specification of
forensic engineering is an urgent issue at
the current stage of this area development
while implementation of such research
is conditioned by the need to their
conducting that affects increase in the
number of forensic expert specializations
of engineering and technical types forensic
examinations at request of investigative
and judicial practice. In general, forensic
examination as a science is developing
and requires solution of many debatable
issues that arise in practical forensic
science. Further development of existing
trends in certain species(subspecies) of
forensic examinations contributed to
the development of legal, organizational
and methodological bases for the
appointment and direct execution of
forensic examinations by generic and
species division. Subsequently, scientists
and jurists identified common features
characteristic of these forensic studies
for certain genera. It is worth noting that

5

Ceraii M. f1. CyzoBa eKCIIEPTOJIOTISI — HayKa IIPO CYZOBO-eKCIIePTHY AisIBHICTB. BicHuk Aka-
Jemii npasosux Hayk Ykpainu. 2003. Ne 2—3 (33—34). C. 740—742.

Binenuyk I1. JI. 3acobu misHaHHA y chepi KpUMIHAIBHOTO CYZ0YMHCTBA: HAYKOBI 3aca/iy CHUCTe-
MaTu3ariii Ta ocobauBocTi BukopuctaHHa. KH. 1 : 3araTpHOTeOpeTUYHA XapaKTePUCTHKA 3a-
co0iB misHaHHS y chepi KPUMIHAIBHOTO CYyA0YNHCTBA: IIPOBIEeMU METO/0JIOTii, CUCTEMOJIOTI],
rpaxceosiorii : MoHorpadis. XmenpHUIBKUH, 2012. 372 c.

Knumenko H. I. IIOHATTS Ta 3aBAaHHS 3arajJlbHOI TeOpii CyZ0BOI eKCIIepTOoJIOTII B CUCTEM] I0pH-
JUYHUX HayK. Kpuminanicmuka i cydosa excnepmusa. 2019. Bum. 64. C. 48—57. DOI: 10.33994/
kndise.2019.64.02 (date accessed: 09.11.2022).

[Ipoxopoe-JlykuH I. B. TeopeTudyeckue 1 METOAUIECKIE OCHOBBI CyAe0HO-9KCIIEPTHOMH CUTYya-
JIOTUM : IUC. ... KaH/,. I0puJ. HayK. Kues, 1993. 217 c.

lepbakoBckuit M. I. O mpeamMeTe CyZeOHOM SKCIEPTONIOTUU. AKMYAAbHI NUMAHHS cy00801
excnepmu3u i KpUMIHAAICMUKY : MaT-T1 MiKHap. HayK.-IIpaKT. KOH®., IpucBad. 150-pid. 3 gHA
Hapomx. 3acu. npod. M. C. Bokapiyca (XapkiB, 18—19.04.2019). Xapkis, 2019. C. 38—40. URL:
http://dspace.univd.edu.ua/xmlui/handle/123456789/9008 (date accessed: 09.11.2022).

10 Ibidem.
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the development of all types and types
of forensic examinations (in particular,
engineering and technical) takes place on
the basis of praxeology, i.e., a path that can
be considered as classical and is overcome
by genesis of new types of forensic science:

a) first, investigator / court draws up
a decision/ resolution on appointment
of forensic examinations / involvement
of forensic experts;

b)in the decision / resolution,
investigator / court forms a range of
issues that need to be resolved within
framework of forensic examinations;

c) forensic experts of  various
specializations conduct a number of
examinations, often multidisciplinary
ones;

d) scientists generalize expert practice
which results in a proposal to initiate
new species of forensic examination at
regulatory level.

By analyzing and summarizing the
by-laws, we have identified engineering
and technological forensic  expert
specializations (code 10):

«  10.1 Forensic research on
circumstances and mechanism of
traffic collisions;

« 10.2 Forensic technical condition
research on vehicles;,

+ 10.3 Forensic research on vehicle
components;

« 10.4 Forensic transport and trace
evidence analysis;

+  10.5 Forensic research on causes and
consequences of violation of life safety
and labor protection requirements;

+  10.6 Forensic research on real estate
objects, building materials, structures
and relevant documents;

+  10.7 Forensic land distribution of and
determination of the use order of land
plots;

- 10.8 Forensic research on
circumstances of occurrence and

114

spread of fires and compliance with
fire safety requirements;

10.9 Forensic research on hardware
and software;

10.10 Forensic determination of
estimated value of construction
objects and structures;

10.11 Research on circumstances and
mechanism of train accident;

10.12 Forensic research on technical
condition of rolling stock of rail
transport;

10.13.1  Forensic  research  on
engineering equipment of permanent
way;

10.13.2  Forensic  research  on
engineering equipment of ballastless
track;

10.14 Forensic valuation of land
plots;

10.15 Forensic research on causes and
consequences of emergency events in
mining industry and in underground
conditions;

10.16 Forensic road engineering

research;
10.17  Forensic  research  on
telecommunication systems

(equipment) and means;

10.18 Forensic research on technical
operation of electrical equipment;
10.19  Forensic  research  on
circumstances, organizational and
technical causes and consequences of
influence of technogenic sources on
environmental objects;

10.20 Forensic research on land
management,

10.21 Forensic research on urban
electric vehicle;

10.22 Forensic research on technical
condition of elevators and conditions
for their safe operation;

10.23 Forensic research on technical
condition and operating conditions of
machines and mechanisms;
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«  10.24 Forensic research on events on
waterborne transport;

« 10.25 Forensic research on aviation
events and incidents;

« 10.26 Forensicresearchon unmanned
aerial vehicles (UAVs) intended for
radio control and interception of

mobile communication  systems,
photo and video control of objects on
the ground;

« 10.27 Forensic research on radio-
electronic equipment for receiving,
processing and transmitting
information;

« 10.28 Forensic research on special
purpose robotic systems;

« 10.29 Forensic engineering and
technological examination of critical
infrastructure objects;

+ 10.29.1 Forensic research on critical
infrastructure  objects of power
engineering,

+ 10.29.2 Forensic research on critical
infrastructure objects of petroleum
industry,

+ 10.29.3 Forensic research on critical
infrastructure objects of gas industry;

+ 10.29.4 Forensic research on critical
infrastructure objects of nuclear

power,;

«10.29.5 Forensic research on critical
infrastructure objects of urban
engineering;

«10.29.6 Forensic research on critical
infrastructure objects of industrial
agriculture and food industry;

« 10.29.7 Forensic research on critical
infrastructure objects of aviation;

« 10.29.8 Forensic research on critical
infrastructure of road transport;
«10.29.9 Forensic research on critical

infrastructure of rail transport;
« 10.29.10 Forensic research on
critical infrastructure of waterborne

transport;

- 10.29.11 Forensic research on
critical infrastructure of postal
communication;

«10.29.12 Forensic research on critical
infrastructure of chemical industry;

« 10.29.13 Forensic research on critical
infrastructure of metallurgy;

+  10.29.14 Forensic research on critical
infrastructure of defense industry;

+ 10.29.15 Forensic research on critical
infrastructure of space industry,
«10.29.16 Forensicresearch on critical

infrastructure of aviation;
« 10.29.17 Forensic research on critical
infrastructure of the shipbuilding;

- 10.30 Thermal engineering
researches .
Retrospective appearance analysis

of new species of forensic examinations
indicates rapid development of class of
forensic engineering and technological
examinations. In the last 2 years alone,
24 new forensic specializations have been
launched, initiated by the FSI of Ministry
of Justice of Ukraine (in particular, Forensic
research on technical condition and operating
conditions of machines and mechanisms,
Forensic research on events on waterborne
transport, Forensic research on events
and incidents and Thermal engineering

11 [Jlu.: goz. 5 o IlonoxxeHHs npo LleHTpasbHy eKcIepTHO-KBaTidikaniiiny koMicito npu MiHi-
CTepCTBi IoCcTUII] YKpaiHU Ta aTeCTaIlilo CyJ0BUX eKCIIePTiB : 3aTB. HaKa3oM MiHTocTy Ykpai-
HH Bizg 03.03.2015 p. Ne 301/5 (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/
70249-15#Text (date accessed: 09.11.2022) ; goz. 4 mo IlosoKeHHS PO eKcIepTHO-KBatidika-
1ifiHy KoMmicilo Ciyx6u Gesrexu VKpaiHU Ta aTecTallilo CyZOBUX €KCIIEPTiB : 3aTB. HAKa30M
LlenTp. yup. CBY Bizg 15.09.2021 p. Ne 321 (3i 3miH. Ta gonos.). URL: https://zakon.rada.gov.ua/
laws/show/z0044-15#Text (date accessed: 09.11.2022).
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research) * and Ukrainian Research
Institute of Special Equipment and
Forensic Science of the Security Service
of Ukraine (Forensic research on unmanned
aerial vehicles (UAVs) intended for radio
control and interception of mobile
communication systems, photo, video
control for objects in the area, Forensic
research on radio-electronic equipment
for reception, processing and transmission
of information, Special purpose forensic
research on robotic systems and Forensic
Engineering and technological examination
of critical infrastructure objects) 3.

Establishment of modern species
of forensic examinations and new
forensic expert specializations is due to
the emergence of new research objects.
Proliferation of UAVs (in particular, their
interest in representatives of criminal
world) required the regulatory and
legal regulation of their use, therefore
conducting an engineering assessment
of their safety / danger, etc., and this
contributed to the formation of a new type
of engineering examination: 10.26 Forensic
research on unmanned aerial vehicles (UAVs)
intended for radio control and interception
of mobile communication systems, photo
and video control of objects on the ground.
Such spread of innovative objects is due
to the emergence of another new type
of forensic expert specialization: 10.28
Forensic research on special purpose robotic
systems.

In domestic development of forensic
engineering, it is worth noting emergence

of a new direction, due to interpretation
expansion of research topic, 10.29 Forensic
engineering and technological examination
of critical infrastructure objects, initiated
by Ukrainian Research Institute of
Special Equipment and Forensic Science
of the Security Service of Ukraine. Until
recently, there were no engineering
and technological types of forensic
examinations in domestic classification
at all. Appearance of forensic engineering
andtechnological examinations,according
to the author of this research paper does
not exclude possibility of separating this
area of research into an independent kind
of engineering and technological forensic
examinations and in the future (together
with forensic engineering ones); form
a separate class of forensic engineering
examinations.

The following example of emergence
of new forensic engineering examination
illustrates another reason for the genesis
of forensic science activity. Increase in
the number of violations of regulatory
requirements and crimes committed in
relation to objects of heat engineering
purpose has led to the need for special
knowledge (in the field of research
of thermal networks, thermal energy
metering devices, thermal energy
sources, verification of calculations
and substantiation of thermal load
and consumption standards, etc.) and
formation of a new direction: Thermal
engineering researches(code 10.30). Therise
in demand for conducting new research

12 Jus.: 3minu go IlonoxxeHH Ipo LleHTpaibHy eKkcliepTHO-KBaridikarifiny koMicio npu MiHi-
CTEepCTBi I0CTHUIIIT YKpalHM Ta aTecTalliio CyZOBUX €KCIIePTiB : 3aTB. Haka3oM MiH'tocTy Vkpai-
HU Biz 28.04.2020 p. Ne 1540/5 (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/
70389-20#Text (date accessed: 09.11.2022) ; 3MiHM O AesSKHUX HOPMAaTVBHO-IIPABOBUX aKTiB
3 IIUTaHb CyZ0BO-€KCIIePTHOI JisIbHOCTI : Haka3 MiH'focTy Vikpainu Big 15.08.2022 p. Ne 3430/5.
URL: https://zakon.rada.gov.ua/laws/show/z0922-224n73 (date accessed: 09.11.2022).

13 3wminu go IlonokeHHs PO eKcrepTHO-KBaribikamniiiny komicito Ciy:x6u Gesrnexu Vkpaiuu Ta
aTecTallilo CyZ0BUX eKCIePTiB : 3aTB. Haka3oM LlenTp. yup. CBY Big 15.09.2021 p. Ne 321. URL:
https://zakon.rada.gov.ua/laws/show/z1258-21#n61 (date accessed: 09.11.2022).
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types on machines and mechanisms,
events and incidents on water and air
transport is due to the emergence of
new forensic specializations: 10.23
Forensic research on technical condition
and operating conditions of machines and
mechanisms, 10.24 Forensic research on
events on waterborne transport and 10.25
Forensic research on aviation events and
incidents.

At the same time, general tasks of
forensic engineering are somewhat
unclear due to the fact that these tasks
relate exclusively to the applied plane of
a specific type of forensic engineering
and technical expertise. A detailed
outline of the tasks for individual forensic
specializations will contribute to the
analysis of these tasks, the determination
of their common features and (on this
basis) their synthesizing generalization.
Such a generalization will make it possible
to systematize tasks, organize (unify)
existing types and algorithmize the
introduction of new types (subspecies) of
forensic engineering that means solve this
issue in the reverse way, namely: from the
tasks already established in the RG to the
development of a general system tasks of
forensic engineering examinations and
forensic expert researches. However, in
order to achieve this goal, definitions of
the concepts: topic of forensic engineering
examination and task of forensic engineering
examination should first be specified.

While considering the topic of
forensic examination in general and
engineering examinations in particular,
this concept should be correlated with
the field of scientific knowledge and
practical activity. In scientific aspect,

the topic of forensic examination is
a group of objective laws that are studied
in this field of scientific knowledge.
In this case, we should talk about the
field topic of knowledge, that is the
scientific basis of the examination of
a particular kind and type, and not about
the procedural and applied value of the
subject of examination. Regarding this,
M. G. Shcherbakovskyi cites the following
topic division of forensic examination as
a field of knowledge and distinguishes
two species of regularities:

“1. Regularities determining emergence
of properties of objects of forensic expert
research:

«  formation of properties of objects as

elements of a crime event;

«  Functioning and interaction of
objects in the circumstances of
investigated event;

« displaying the properties of objects
in the surrounding material
environment;

«  spatial-temporal and causal
relationships and relationships of
objects arising before, at the moment
and after crime.

2. Research regularities

examination objects:

« search, detection and recording
objects, their properties and signs;

+  obtaining fromthe objects of potential
criminal-relevant information,
factual data on the crime under
investigation® 4.

The authors of the textbook:
Fundamentals of Forensic Science... (2016)
claim that the intensification of the
process of differentiation (distribution)
of fields of knowledge led to the need to

of forensic

14 Ilepb6axosckuit M. I. CyzeOHble SKCIIEPTU3bl: Ha3HAYEHUE, IIPOU3BO/JCTBO, UCIIOIb30BAHUE :
y4eb.-mpakT. mocob. XapekoB, 2005. 544 c. URL: https://library.nlu.edu.ua/POLN_TEXT/UP/
SHERBAKOVSKIY_2005.pdf (date accessed: 09.11.2022).
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grant expertise the status of a means of
proof . In this area, the statement of
the famous lawyer V. D. Spasovych is still
relevant: “There is a limitless sea of human
knowledge and the correct division of labor is
necessary. A separate head, a separate mind
is not able to contain even a thousandth
part of the experience accumulated over
centuries. Each specialty was refined to
special laws. If... the court or an individual
needs... to turn to another specialty, then
instead of starting to study this specialty
and, so to speak, go to discover America, it
possible to turn directly to a specialist in
a certain specialization and take a ready-
made formula '°©. The above directly
applies also to engineering and technical
examinations. Engineering and technical
expertise is singled out as an independent
class or genus of forensic expertise in
the works of M. G. Shcherbakovskyi and
other researchers. At the same time,
the subject, tasks, and typical issues
of forensic engineering and technical
expertise are only generally indicated
in the scientific literature. In addition,
specialists understand the task of
forensic engineering and technical
expertise in different ways. Some of
forensic engineering and technological
examinations distinguish technological
and materials science, designed to
determine the state of technology,
product quality and their compliance
with state standards and technical
conditions and commodity science,
which is conducted on industrial and food
products. Currently, forensic commodity
examinations are an independent genus

including determination of compliance
of product quality with standards and
regulations V.

Other researchers call the subject of
forensic engineering and technological
examination to determine the causes
of accidents while operating machines
and equipment, as well as violations of
production technology and safety rules
in industrial and agricultural production.
Forensic labor safety examination is
rightly considered one of the types of
forensic engineering and technological
examination. Modern generic division
of forensic examinations in Ukraine
corresponds to another name: forensic
engineering.

According to numerous studies
of many scientists who developed the
theoretical foundations of forensic
expertology, the subject is the most
significant, main aspects, properties of
the object (phenomenon) under research
which the process of cognition is aimed
at. The concept of the topic and tasks
of forensic examination (if the task is
understood not in a broad sense — as
specific questions posed to forensic expert
by the person or body that appointed the
forensic examination, and in a narrow
sense — as the achievement of what the
cognitive activity of the expert is aimed
at) are identical. In view of this, it can be
argued that the subject of examination
is conditioned by its tasks, objects and
methods of cognition. In this case, the
methodology of forensic examination
becomes important, because a correct
understanding methodology essence

15 TosnoBuenko JI. M., JlozoBuii A. 1., CimakoBa-EdpemsH E. B. Ta iH. OCHOBU CyZ0BOI €KCIIEPTHU3U:
HaBYaJIbHUH NOCIOHUK 151 haxiBLiB, SKi MalOTh HAMIp oTpuMaTy abo migTBepAnTY KBaTidika-
I1iI0 CYZ0OBOTO eKcIepTa. XapkKiB, 2016. 928 c. URL: https://expertize-journal.org.ua/attachments/

article/924/ose.pdf (date accessed: 09.11.2022).

16 Cmacosuu B. [I. Counnenus : B 10 T. Caukr-IleTep6ypr, 1889—1902. T. 5. 1895. C. 286.

17 HaykKoBO-MeTOAWYHI peKOMeHZamii ...
98#Text (date accessed: 09.11.2022).

URL: https://zakon.rada.gov.ua/laws/show/z0705-

118



Thor Bohdaniuk. General System

of Forensic Engineering Tasks. DOI: 10.32353/khrife.4.2022.05

requires consideration of general
scientific methodology is theoretic
knowledge system in another words the
concept system and not only research
means. There is a trend to designate the
methodology as integral concept uniting
several components: conception of
the world and fundamental theoretical
concepts, dialectical categories and laws,
general, specific scientific methods. In
another words the methods of knowledge
of objects of forensic examination
should be understood as a set of general
scientific research methods, general and
special forensic methods. Therefore,
the methods of knowledge in forensic
engineering examinations should be
understood primarily as special forensic
methods.

Regarding generic division of forensic
examination objects (taking into account
the defining relationship between the
subject, object and special research
methods), the opinion of the authors
of the manual Fundamentals of forensic
examination... (2016) is appropriate:
“Object of forensic examination is material
(materialized) sources of information
(objects, formations, etc.) that are
investigated (known) by forensic expert
on the basis of the application of specific
expertise, within the topic of forensic
research by certain methods and means in
order to solve the tasks (issues) posed by
authorized person (body)™®.

Thus, the topic of forensic engineering
examination is determined by the
tasks solved by forensic engineering
examinations, special forensic expert
methods aimed at solving these issues
and objects of forensic engineering
examinations. The above proves the
existence of a close connection of the

topic with the objects and methods of
forensic engineering and examination
determining its essence.

Based on the results of the analysis
of the tasks solved in specific forensic
expert studies of engineering and
technical forensic examinations and
indicated in the RG, general characteristic
features are identified and on this
basis a synthesizing generalization of
the tasks of engineering and technical
examinations is performed, as well as the
tasks of engineering and technical expert
researches are classified in directions
of the tasks of forensic science, namely:
identification, diagnostic (first and
second group) and situational. The last
(situational) tasks in forensic engineering
research are additionally combined into
two separate groups (third and fourth):
while research, one of them determines
occurrence mechanism of the situation
under research and the other: causal
relationships.

Thus, we propose to differentiate the
tasks of forensic engineering researches
into four groups defining the system as
general (generic):

«  first group: research on the state of

objects;

« second group is establishment of
compliance / non-compliance of
the state of the object with certain
requirements;

«  third group: determination
of occurrence mechanism of
investigated situation;

«  fourth group: clarification of causal
relationships in the situation
under research.

The general system of tasks of forensic
engineering covers all the signs that

18 TonoBuyenko JI. M., JlozoBuii A. I., CimakoBa-€bpemsn E. B. Ta in. Op. cit. C. 27. URL:
https://expertize-journal.org.ua/attachments/article/924/ose.pdf (date accessed: 09.11.2022).
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cause these tasks. In the future, the list
of tasks of a new species (subspecies)
of engineering and technical forensic
examinations can be formed on the basis
of the general system of tasks given by us.
According to the author, it is advisable
to state the tasks of forensic engineering
and in the following wording:
1. Investigation of the state of objects
with the definition of:
1.1.Purpose of the object with the
identification  of functions
performed, identification of the
object (type, brand, model, design,
modification, etc.);
1.2.Characteristic parameters:
a) physical quantities (length,
mass, time, electric current,

etc.);

b) technical and  operational
indicators (pressure,
concentration, voltage,

temperature, tension, density,
speed, acceleration, current,
flow, etc.);

¢) technical indicators
(level, group, complexity,
configuration, boundaries, etc.);

1.3.Actual condition:

a) integrity (complete, partial, set
of fragments, fragment);

b) functionality ~ (functional /
inoperative, critical / limiting
condition, etc.);

c) list of actual defects with their
identification and establishment
of the type of malfunction of
the object (partial, complete,
critical, etc.) by the defects
recorded in the research;

d) type of malfunction by method
of detection (obvious / hidden
one);

1.4.0perating mode / process mode
(change of mode in time);

120

1.5.1dentification of operating mode
(normal / abnormal / emergency);

1.6.State identification with
determination of the type of the
studied state (primary / changed);

1.7.Type (nature) of malfunctions (loss
of integrity; wear; destruction;
thermal, mechanical damage,
etc.) of the object as a whole or
its individual parts, elements,
fragments;

1.8.Estimated scope of works on
restoration, repair, elimination of
consequences.

. Establishment of conformity or non-

compliance with the object state:
2.1.Requirements of technical and
regulatory documents (technical
requirements; technical specifica-
tions; technical conditions; terms
of the contract of sale / provision of
services / supply / storage / proper-
ty management/ lease / accession;
easements, etc.);
2.2.Requirements of regulatory and
technical  documents  (rules,
instructions, guidelines) regarding
the actions of certain persons;
2.3.Scope of work performed
(manufacturing, construction,
installation, other work, including
modernization, repair, restoration)
to requirements of regulatory
and technical and regulatory
documents, contracts, project
documentation, estimates.

. Investigation = of  objects  with

establishment of the occurrence

mechanism of studied:

3.1.Events, incidents, situations,
accidents, etc.;

3.2.Actual mode of operation, actual
technological process;

3.3.Actual condition, existing defects,
malfunctions with determination
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of mechanism occurrence of type

malfunction due to:

a) inept object handling;

b) improper and improper
operation (maintenance),
installation, storage;

c¢) overload;

d) fragility;

e) deterioration

f) aging, degradation;

g) coincidence  of
resource;

h) constructive failure;

i) production or technological
malfunction.

4. Establishment  of
conditionality relations:
4.1.Actual state acquisition;
4.2.Events, incidents,

accidents;

4.3.Improper
use;
4.4.Accident.

operational

causal and

situations,

operation, improper

Conclusions

This research identified general (generic)
specifics and characteristic features of
forensic examinations on the basis of the
tasks enshrined in the relevant sections of
RG, in accordance with the principles and
laws of forensic examination; analyzed the
main lists of tasks and indicative lists of
issues solved by forensic expert researches
of engineering and technological direction;
generalized and developed a general
(generic) system of tasks of forensic
engineering, differentiated into four
groups, namely:

«  first group: research on the state of
objects;

« second group is establishment of
compliance / non-compliance of
the state of the object with certain
requirements;

«  third group: determination
of occurrence mechanism of
investigated situation;

«  fourth group: clarification of causal
relationships in the situation under
research.

The proposed general (generic) system
of tasks of forensic engineering and
technical expertise and the general list of
tasks of forensic engineering created on
this basis will further contribute to:

« unification and modernization
of the adjustment of the relevant
sections of the RG from the main
lists of tasks and indicative lists of
issues solved while forensic expert
researches in all specializations of
forensic engineering and technical
types of forensic examinations;

+ introduction of new types
(subspecies) of forensic
engineering and technical

expertise. The system of proposed
tasks of forensic engineering
formalizes and algorithmizes the
indicative list of issues solved
in accordance with Section II
Forensic engineering examinations
RG, for any new type of forensic
engineering.

3arajpHa cuUcTeMa 3aBaHb
iH;KeHepPHO-TeXHIYHUX CYZ0BUX
eKCIIepTH3
Izop Bozdanwk
AxmugHuil posgumok cydosux ekcnep-
Mu3 oCMaxHiMu pokamu (8i0nogidHo do 3a-
KOHOMIpHOCTell I NPpUHYUNI8 2eHe3ucy cyoo-
801 eKcnepmoAozii), 3poCManHL NONumy Ha
ix nposedenHs il HazanvHa nompeba 8 nosel
HoguxX 6u0di8 J0caidKiteHb 3YMOBAIONMYL He-
00XIOHICMb  CUCMeMAMU3Y8amiL  3d2aAbHi
3ag0anHs cydoeoi excnepmu3au 3azaiom i im-
JHeHepHO-MeXHIUHOL 30kpema. Mema cmam-
mi: npogecmu aHai3 3ag0amy, po3e’a3y8anHux
WAAXOM BUKOHAHHA THICEHEPHO-TNeXHIUHUX
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eudig cydosux ekcnepmus; 6U3HAYUMU 3d-
2anvHi 3acadu ix ¢opmysanns; ynopadkysa-
mu (yHigikysamu) yi 3a80anHs 8 3dedAbHy
(podogy) cucmemy; cgopmysamu meopemuu-
He nidsrpynms 041 800CKOHA/EHHS Nepeniky
NUMAaHs, BUPIULYBAHUX Ni0 YAC BUKOHAHHS
Cy008UX THICEHEPHO-MEeXHIYHUX 00CA10%HteHb
(i3 memoto ocyuacHenHs po3od. II «Iucerep-
HO-mMexHiuHi excnepmusu» Haykoso-memo-
JuuHux pekomeHDayill 3 NUMAaHb Ni020MosKU
ma npusHaierHs cy0o8ux eKcnepmu3 ma exc-
nepmuux 0ocaidxicens), AKUil JOUiAbHO 3pO-
bumu 6azosum 0aa Hosux eudie (nideudis)
Cy008UX IHICeHEPHO-MEXHIUHIULX Ma IHIeHep-
HO-MeXHOA02IHHUX ekcnepmu3. Jasa docse-
HeHHS TI0CMABAeHOT MemuL 8UKOPUCTIAHO Me-
MoO0U HAYK0B8020 NIZHAHHA: CLOCTEPedtceHHS,
NOpi6HANHHS, abcmpazy8anHs, aHAAl3, CUH-
me3, MOOeAI08AHHL MOW0. 3ANpPONOHO8AHO
Jdugpepenyiiosamu 3a80aH s THHCEHEPHO-TTeX-
HiYHUX JocAidiceHb 3a HOmMupMa epyna-
MU, WO BU3HAHAIOMb CUCTIEMY 5K 3d2dAbHY
(podosy): 1) docaidsenns cmarny ob6’ekmis;
2) ycmawnosneHHs 8idnosidHocmi / Hesio-
nogidHocmi cmauy ob6’ekma neeHUM 6UMO-
eam; 3) 8UHAYEHHS MEXAHIZMY BUHUKHEHHS
docaidcysaroi cumyayii; 4) 3’acysanus npu-
4uH060-HacAiOKosUX 38’a3kie Y 00cAidicy-
8amill cumyayii.

Katouogi caoea: cydosa excnepmusa;
npedmem ma 06’ekm 0ocAiOnceHHs; 3a80aH-
HA CY00801 eKcnepmu3u; eKcnepmonoezis; pio,
eud, nidsud cydosoi excnepmua3u; iHiceHep-
HO-MeXHIYHA eKCNepmu3a; IHiteHepHO-Tex-
HON02IYHA eKcnepmu3a.
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The issue of ensuring forensic expert training in conditions of
online education with the help of open educational resources has
been analyzed. Research and developement of National Scientific
Center «Hon. Prof. M. S. Bokarius Forensic Science Institute»
concerning the project implementation “Open Educational Resource:
Forensic Science which research results are educational materials
on forensic science, developed in order to freely use them during
forensic expert training in Ukraine and abroad, have been presented.
The main created video content has been analyzed in relation
to the essence of outlined issues and importance of educational
product for future experts. The practical value of the educational
resource has been emphasized thanks to the high level of technical
equipment use at the research institution. European experience
of using available educational resources while training experts in
the field of law at Riga Stradins University has been considered.
Expediency of applying such experience to the practice of such

This article is translation of the original Ukrainian content, which source is available at the link:
https://khrife-journal.org/index.php/journal (translated by Daryna Dukhnenko). The author acknowledges
translation as corresponding to the original.

© 2022 The Author(s). Published by National Scientific Center «Hon. Prof. M. S. Bokarius Forensic Science
Institute» & Yaroslav Mudryi National Law University.

This is an open access article distributed under Creative Commons Attribution License (CC_BY_4.0.0) allowing
unlimited use, distribution and reproduction on any medium, subject to reference to the Author(s) and

original sources.


https://doi.org/10.32353/khrife.3.2022.08

Daria Davydenko, Karina Palkova, Yuliia Shpak. Significance of Open Educational Resources

for Forensic Expert Training. DOI: 10.32353/khrife.4.2022.06

training in Ukraine has been determined. The research paper studies
into demand for free educational resource which was confirmed by
the range of approbation events both in Ukraine and in Latvia. The
research suggests continuing to expand capabilities of free access
under conditions of forensic expert distance learning, introducing
international educational resources into mandatory educational and
methodological support of educational programs. The Article purpose
is to develop theoretical provisions and practical recommendations
concerning implementation of open educational resources in the
course of forensic expert training. To fulfil this goal, general scientific
methods of theoretical generalization, comparison, systems analysis

and formalization have been applied.
Keywords: open educational resource; distance learning;
accessibility; education; forensic expert.

Research Problem Formulation

Transition to digital technologies is
one of current global stages of society
development, resulting in becoming
a determining factor in growth of any
sector that has joined digitalization.
Tendencies to strengthen information
flows, formation of new consumer requests
gave rise to transformation of digital
technologies for ensuring processes of their
optimization, automation, improvement
of communication between partners and
increase in efficiency of decision-making
in the world. Ukraine also has joined
these processes since the beginning of
European integration cooperation with the
European Union. Today, developement of
digital industry in Ukraine is a component
of the strategic areas of its development
and is fully supported by the state, as
evidenced by activities of the Ministry of
Digital Transformation ®. Thus, the main
focus indicated by the Ministry until 2024

1 MinicrepcTtBo nudpoBoi TpaHchopMmariii
accessed: 15.11.2022).

is implementation of dozens of projects
aimed at one hundred percent provision of
available online public services. The issue
of accessibility is a significant component
of modern life, and a constantly changing
environment stresses the need for
introduction of digital technologies in all
sectors.

The development issue of digitization
in Ukraine has gained particular relevance
due to the need to adapt economy, science
and other areas to changes related to the
coronavirus pandemic and the war in
Ukraine, which started in February 2022.
As a result of infrastructure destruction,
many sectors of national economy have
been affected; and the need to tackle the
issue of maintaining proper life support
has become the basis for strengthening
digitalization as a mandatory component of
renewable processes in Ukraine. Education
has suffered heavy losses along with other
sectors. Since the beginning of the Russian
Federation full-scale invasion, more than

Vkpainu. URL: https://thedigital.gov.ua/ (date
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2,400 educational institutions have been
damaged or entirely destroyed 2, requiring
an urgent need to ensure (in addition to
restoration) a continuous educational
process, which is possible within the
distance learning.

The list of modern digital tools
helping to fulfill this task is diverse,
while the degree of access to these tools
and their free use is not out of focus.
During the martial law *, the Ministry
of Education and Science of Ukraine
implemented a project on its official
website enabling general secondary
educational institutions to use electronic
textbooks ¢4 and thus help students
acquire certain competencies in distance
learning conditions. The Ukrainian
European integration portal has placed
materials available to every user for
mastering issues of European Union
legislation implementation °. Other
institutions are gradually being drawn
into this: this process is ongoing.

Consequently, the amount of available
educational resources in Ukraine is
constantly growing. The bulk of state
supportis provided to secondary education.
In return, higher education remains
autonomous in implementing free access
to educational projects. Postgraduate

education has a similar problem, which is
actually forced to independently train top-
qualified specialists under conditions of
online education.

Forensic science sector does not
stand aside from these problems, and
even more: foresnic experts training
within the framework of advancing their
qualifications necessitates the introduction
of individual training programs taking into
account specificity of acquired knowledge
and peculiaritues of the mission of expert
institutions in ensuring justice in Ukraine.
Training of forensic experts and advanc-
ing their qualifications within a specific
specialization under critical learning
conditions requires widening access to
educational Internet resources.

Analysis of Essential Researches
and Publications

The majority of domestic researchers
attempted to resolve the issues of forensic
experts’ training. For example, S. O. Strilets
and R. V. Kuznetsov ° in their research
focused on shortcomings of the current
system of personnel training for the
Expert Service of the Ministry of Internal
Affairs, emphasizing the need to improve
it by considering corresponding European

2

2400 3akiajiB OCBiTH IOCTpakjanu Bijg GoMmbapayBaHb Ta 0OCTpiniB, 269 3 HUX 3pyHHOBaHI
noBHicTIO, — Cepriii llIkapser / MiHicTepcTBO ocBiTH i Hayku Vikpainu. URL: https:/mon.gov.
ua/ua/news/2400-zakladiv-osviti-postrazhdali-vid-bombarduvan-ta-obstriliv-269-z-nih-zrujno-
vani-povnistyu-sergij-shkarlet (date accessed: 15.11.2022).

IIpo BBeZeHHS BOEHHOTO CTaHy B VkpaiHi : Vka3 IIpesuzeHrta Vkpainu Big 24.02.2022 p.
Ne 64/2022 (3i 3miH. Ta gom.). URL: https://zakon.rada.gov.ua/laws/show/64/2022#Text (date
accessed: 15.11.2022).

EJIeKTpOHHI MiPYyYHUKY JJI1 HAaBYaHHS B YMOBaX BOEHHOTO CTAHY PO3MillleHO Y BiIBHOMY Z0-
ctymi / MinicTrepcTBo ocBitTu i Hayku Ykpainu. URL: https://mon.gov.ua/ua/news/elektronni-
pidruchniki-dlya-navchannya-v-umovah-voyennogo-stanu-rozmisheno-u-vilnomu-dostupi
(date accessed: 15.11.2022).

Indorpadika Ta ocBiTHI MaTepiany / €BpoinTerpanirinuii mopran. URL: https://eu-ua.kmu.gov.
ua/infografika (date accessed: 15.11.2022).

Crpinens C. O., Kysueros P. B. IIlngxu BJOCKOHAJIEHHS [TiIFOTOBKY Ta IiABUIIeHHS KBalidika-
1ii cyzoBux excreprie Excreprroi cayx6u MBC. Moaoduil guenuii. 2020. Ne 9 (85). C. 236—241.
DOI: 10.32839/2304-5809/2020-9-85-51 (date accessed: 15.11.2022).
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experience. S. H. Hasparian ’ dedicated
her dissertation research to the study of
individual aspects of forensic science
institutions staffing, seeing improvementin
the process of qualified specialists’ training
through amendments in administrative
legislation. The practice of training
forensic experts in higher education
instiutions was studied by V. M. Baraniak ¥
paying attention to the need to reform of
organizational and educational support
for forensic experts’ training. I. A. Petrova
and O. P. Sniherov ° considered options for
advancing the system of forensic experts
training at research institutions of the
Ministry of Justice of Ukraine by motivating
them. In his research paper, V. V. Khosha
emphasizesthe needto eliminate legislative
flaws while scientific staff training in the
field of law, presenting ways to overcome
shortcomings by expanding activities of
forensic escience institutions with the help
of educational tasks.

An extensive list of publications by
modern authors on this topic strengthens
its relevance, but the issue of introducing
free educational resources for forensic
expert training is not viewed by modern
researchers and specialists, and the subject
of research in most research papers is
legal component of the process. Therefore,

informational or educational component
of the process of forensic expert training
necessitates further research.

Article Purpose

To develop of theoretical provisions and
practical recommendations regarding
introduction of open educational resources
while forensic experts’ training.

Research Methods

General scientific methods of theoretical
generalization, comparison, systems ana-
lysis and formalization.

Main Content Presentation

In conformity with the Regulations on the
Central Expert Qualification Commission
under the Ministry of Justice of Ukraine
and certification of forensic experts ',
specialists who seek to obtain or confirm
forensic expert qualification must have an
appropriate higher education (educational
qualification level not lower than
a specialist), know legislation of Ukraine on
judicial examination and undergo training/
internship in the relevant specialization at
state forensic science institution, according

7 Tacmapsiu C. I. AfMiHICTpaTUBHO-IIPABOBI 3acaZiyl Ka[poBOro 3a0e3nedeHH sl CyA0BO-eKCIIepT-
HUX YCTaHOB YKpaiHM : aBTOP. JUC. ... KaH/. IOPUJ. HayK. Xapkis, 2019.

8 Bapausak B. M. IIpo6semMu MiTOTOBKY CYZOBUX €KCIIEPTIB y BUINUX HABYAJIBHUX 3aKIaZax
Vkpainu. BicHuk HayionanvHoeo yHigepcumemy «JIvgiscbka noaimexrika». 2014. Ne 801. C. 229—
233. URL: http://nbuv.gov.ua/UJRN/vnulpurn_2014_801_41 (date accessed: 15.11.2022).

9 Ilerposal. A., Cuirepsos O. II. [Ilnsgxy BAOCKOHAJIEHHS CUCTeMU IIiATOTOBKY CYLOBUX eKCIIep-
TiB B YKpaiHi. AKMyanvHi numantsa cy0oeol ekcnepmusu ma KpUMiHAAICMmuKy: MaT-I1 Mi>KHAp. Ha-
VK.-IIpaKT. KOH., IPUCBIY. 95-piudio cTBopeHHs XapkiB. HJI cyzx. ekcnepTus iM. 3aci. mpod.
M. C. Bokapiyca (XapkiB, 10—11.10.2018). Xapxkis, 2018. C. 17—20.

10 Xomra B. B. I[IuTaHHA HiTOTOBKY HAYKOBUX KaJpiB B rajysi Ipasa 3a npodiieM CyzoBO-eKC-
repTHOI AistmbHOCTI. Cydosa excnepmu3a: Cy4dacHICMb ma MaiiOymHe: MaT-Iu KPYIJIOro CTOJY
(/IpBiB, 25—26.02.2019). JIBBiB, 2019. C. 136—137.

11 IIpo 3aTBepzxeHHs IlosoxeHHs Ipo LleHTpasbHY eKCcIepTHO-KBaltidikaliliHy KoMiciio mpu
MiHicTepcTBi IocTuIlii YKpaiHM Ta aTecTalilo CyZOBUX eKCIepTiB : Haka3 MiHtocTy VkpaiHu
BiZ 04.03.2015 p. Ne 249/26694 (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/

70249-15#Text (date accessed: 15.11.2022).
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to the results of which pass the exam at the
Central Expert Qualification Commission
in Kyiv. Most of requirements for the
forensic expert are of formal nature,
but the above-mentioned problems
arise precisely at the stage of learning
or internship, which under modern
circumstances have been transformed into
distance learning. The online interaction
of a lecturer and a specialist who plans
to obtain qualification in one of the
expert specializations requires research
institutions to make responsible decisions
regarding refocusing of training programs
and changes in teaching approaches.

In search of efficient means for solving
educational problems in conditions of
global digitization, it is interesting to
study international experience. European
countries are more progressive in matters
of access to education, which is evidenced
by high level of use of electronic libraries
and repositories, free use of scientometric
databases, professional journals and other
educational and methodological support.
In fact, every European who aims to obtain
specific education has an opportunity to
freely use materials of the educational
institution where they study. Borrowing
such experience is logical and expedient
within European integration processes
in Ukraine; moreover, the exchange of
educational resources will contribute to
strengthening of international partnership
and increase the quality of specialists
training in any field (in particular,
forensic science). Future prospects of such

cooperation encourage higher education
institutions and research institutions to
take active actions in order to expand
learning opportunities by providing free
access to educational resources.

Thus, in 2021, National Scientific
Center «Hon. Prof. M. S. Bokarius Forensic
Science Institute» * (hereinafter reffered
to as NSC «Hon. Prof. M. S. Bokarius FSI»)
was one of the first in Ukraine, along with
Riga Stradin$ University, to implement
the large-scale project Open Educational
Resource: Forensic Science, which provided
an opportunity to create basic (essential)
educational materials for forensic expert
training both in Ukraine and abroad.

Let’s note that at the project planning
stage, its authors conducted survey among
132 forensic experts as to acceptability of
free educational resources for specialists
training and the necessity to implement
such an approach in practice. Statistically
processed results of the questionnaires
demonstrate a positive perception of
available tools in conditions of education
global transformation 3, and therefore
the expediency of research conducted
within the project is scientifically proven
and determines interest of both foreign
educators and Ukrainian forensic science
institutions.

What is more, the choice of a Latvian
partner is not accidental. The process
of forensic experts’ training in Latvia
is identical to the Ukrainian system of
training corresponding specialists, and
therefore exchange of knowledge at the

12 BigOyBcst yKpalHChKO-JIATBIMChKUI ceMiHap «BigxpuTuil OCBiTHIH pecypc: CyZoBa eKcIep-
Tusa. Kpok f0 MozepHisanii MeTOZiB MiATOTOBKYU CYZOBUX eKCIepTiB» / HalioHaipHUH Ha-
YKOBUH IeHTpP «[HCTUTYT CyZ0BUX eKcrepTus iM. 3aci. mpod. M. C. Bokapiyca». URL: https://
www.hniise.gov.ua/14642-vdbuvsya-ukranskolatviskii-semnar-vdkritii-osvtni-resurs-sudova-

ekspertiza-krok-do-modernzats-metodv-pdgotovki-sudovix-ekspertv.html

15.11.2022).

(date  accessed:

13 Palkova K., Agapova O., Zile A., Polianskyi A., Vadym K., Hasparian S., Mykhailo M. (2022).
Sustainability of Open Educational Resources in Forensic Sciences: International Experience.
European Journal of Sustainable Development. No 11 (3). DOI: 10.14207/ejsd.2022.v11n3p71 (date

accessed: 15.11.2022).
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international level will contribute to the
improvement of distance education and
facilitate formation of practical skills in
specialists, taking into account a leading
Latvian-Ukrainian experience of carrying
out expert research 4.

Within the scope of the presented
project, open educational resource was
introduced with scientific, educational and
other materials dedicated to topical issues
of forensic science and criminalistics, as
well as video presentations of forensic
expert work with the possibility of their
remote use by end users (higher education
applicants of various education levels,
researchers, forensic experts of other
countries). The created video content
contains a video to familiarize listeners
with the purpose of the Open Educational
Resource: Forensic Science project and 9
videos as well as video presentations
dedicated to individual types of forensic
examinations and that relate to forensic
gemological, ballistic and psychological,
art, forensic veterinary, biological,
engineering and transport examination, as
well as questioned document examination
and examination of materials, substances
and products.

A specialist in specialization 17.1.1
Research on precious stones, 17.1.2 Research
on diamonds, 17.1.3 Research on precious
stones of organic nature, 17.1.4 Research
on semi-precious stones, 17.1.5 Research
on decorative stones introduces types of
precious and semi-precious stones (which
are forensic examination objects), and
the main methods of conducting research
on them (organoleptic, instrumental and
comparative) using technical equipment of
forensic science institution.

The video Forensic
Examination encompasses

Ballistics
educational

14 BigOyBcsi yKpaAiHCHKO-JIATBIMCHKUE CeMiHap

materials related to forensic examination
of weapons and traces as well as
circumstances of their use. An expert
in weapon research and explosive
research demonstrates the main stages of
conducting forensic examination, taking
into account the specifics of addressed
tasks (classification, diagnostic and
identification), and also shows the process
of empirical experiment with weapons
in the shooting range of NSC «Hon. Prof.
M. S. Bokarius FSI».

The content of forensic psychological
examination (in addition to the outline of
its tasks) teaches users how to work with
computer polygraph, indicating features
of psychophysiological research with
application of techniques having passed
state certification. Moreover, the video
contains educational experiment on the
use of modern equipment at NSC «Hon.
Prof. M. S. Bokarius FSI» in the course of
researching a person’s verbal statement
about a specific event.

Questioned document examination
is presented in video presentations with
information on types of research objects
and equipment for its implementation. The
demonstration of the Spectrum Expert MF-3
video set and the process of photographing
documents with the help of optical filters is
quite interesting.

In turn, the Art Examination video
presentation acquaints the listener with
peculiarities of researching antiques and
pieces of art. The art connoisseur talks in
detail about the task of art examination
and provides examples of assessing
cultural value of objects, attributing
a piece of art, etc.

The next video is dedicated to
forensic veterinary examination, research
methods of its objects and principle tasks.

URL: https://www.hniise.gov.ua/14642-

vdbuvsya-ukranskolatviskii-semnar-vdkritii-osvtni-resurs-sudova-ekspertiza-krok-do-
modernzats-metodv-pdgotovki-sudovix-ekspertv.html (date accessed: 15.11.2022).
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What is more, the presentation shows
modern equipment of NSC «Hon. Prof.
M. S. Bokarius FSI» for carrying out this
type of forensic examination, namely:
GCMS-QP2020 gas chromatography-mass
spectrometry, with the help of which
it is possible to establish availability of
unknown substances and/or poisons
that could have resulted in the death
of animals, and a spectrometer with
inductively coupled plasma of the ICPE-
9800 series, using which helps to conduct
a study in order to establish the presence
of heavy metals in submitted objects.

In educational materials forensic
biological examination is represented
by theoretical aspects of research and
demonstration of measuring equipment
for its implementation (microscopes and
drying cabinet).

Concerning forensic examination of
materials, substances and products, the
educational video includes information
on chemical laboratory of NSC «Hon.
Prof. M. S. Bokarius FSI» and its technical
equipment.

The last presentation is dedicated
to forensic engineering and transport
examination. It informs users about tasks of
automotive engineering, transport and trace
evidence examinations as well as railway
transport examination. Demonstration of
computer programs enabling to simulate
movement and collision of vehicles are
of particular note. Using the PC Crash
program, a forensic expert can visualize
the mechanism of traffic collision. In the
video, users can thorougly study the impact
models that the program calculates in
dynamics. Also, the educational material
contains information about 6 modern pieces
of equipment helping the forensic expert
in road technical research (decelerometer,

steering angle converter, automatic
press, etc.). In addition, NSC «Hon. Prof.
M. S. Bokarius FSI» has a laboratory for
researching asphalt concrete mixtures,
technical equipment of which is presented
in the video content.

Thus, while using created educational
resources, you can not only get acquainted
with theoretical foundations of a particu-
lar type of forensic examination, but also
get practical research skills by testing
modern equipment of NSC «Hon. Prof.
M. S. Bokarius FSI».

Undoubtedly, application of the
developed content solves organizational
problem of forensic expert training in
the online mode in Ukraine, but the Open
Educational Resource: Forensic  Science
project can also benefit outside the country.
In order to test this hypothesis, developers
have carried out a number of approbation
measures, which purpose is to determine
acceptability of carried out research work,
to assess quality of obtained educational
product and ensure its distribution among
European scientific community.

To familirize yourself with the essence
of the Open Educational Resource: Forensic
Science project and acquired results, many
research papers have been published, in
particular in editions cited in the abstract
and citation databases Scopus, Web of
Science *°.

In order to discuss challenging
aspects of creating a free educational
space for forensic experts training,

the panel discussion The Impact of the
Ukrainian-Latvian Research Project “Open
Educational Resource: Forensic Science” on
the Mechanisms of Implementing Education-
al Activities in the Field of Expert Support of
Justice was held within the framework of
the international scientific and practical

15 Palkova K., Agapova O., Zile A. OER as a Tool for Sustainable Development: The Ukrainian — Lat-
vian Experience of Forensic Science Experts. European Journal of Sustainable Development. 2021.
Vol. 10. No. 3. P. 15—26. DOI: 10.14207/ejsd.2021.v10n3p15 (date accessed: 12.11.2022).
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polylogue conference Relevant Issues of Fo-
rensic Science and Criminalistcs 1°.

To maintain continuous communica-
tion between project participants, a joint
Ukrainian-Latvian page was created on
Facebook (META) V7.

To exchange practical experience on
issues of experts training, the educational
resource developing countries have also
organized seminars, one of which was held
online at NSC «Hon. Prof. M. S. Bokarius
FSI», and the second: during authors’
business trip to Latvia.

Testing of the project proves the
demand for the developed educational
content, its relevance, and also strengthens
international partnership.

Available advantages of the introduction
of open educational resources encourage
further broaden possibilities of application
of the Open Educational Resource: Foren-
sic Science project. With the purpose of
deepening this process, it is suggested to
thoroughly compare educational materials
for conducting expert research at European
forensic science institutions with practice
in Ukraine and to encourage partners to
continue exchanging experience, and at
the same time it is necessary to add video
presentations to the training program /
internship of forensic experts at advanced
training courses of NSC «Hon. Prof.
M. S. Bokarius FSI», by placing content for
free access on the official website of this
institution; disseminate information about
available educational materials among
colleagues from other forensic science
institutions, inviting them to join the

process of bilateral exchange of experience
for educational purposes.

Thus, results dissemination of the Open
Educational Resource: Forensic Science project
contributes to advancement of educational
direction at NSC «Hon. Prof. M. S. Bokarius
FSI» and improves effectiveness of forensic
experts’ training in conditions of distance
learning. Creation of open educational
resource enables to supplement existing
educational  (instructional) = materials,
thus facilitating easy familiarization with
a certain type of forensic examination and
contributing to more effective acquisition
of knowledge, skills and abilities by
future forensic experts. Futhermore,
international exchange of knowledge
between forensic science institutions in
the field of specific expertise has a positive
effect on the formation of practical skills in
specialists.

Conclusions

The experience of the Ukrainian-
Latvian partnership is an example of
accessibility and availability of educational
resources that demonstrate a voluminous
information array, enabling the user to
self-educate in the chosen area and receive
corresponding training necessary for
development of professional competences.
Implementation of projects aimed at
providing free access to teaching materials
helps not only adapt to conditions of online
learning, but also expand educational
opportunities of students. Thus, forensic
experts’ training within the framework

16 Aramosa O. B. «BiAKpUTHIT OCBITHIH pecypc: cyZoBa eKcrepTusa». Kpok mo MozepHisarii me-
TOZIB IiZATOTOBKY CYZOBUX €KCIIePTiB. AKMYyaabHi NUMAaHHA cY0080l ekcnepmu3au i KpUMiHai-
CmuKuy : MaT-JIu MDKH. KoH®.-rtouinory (Xapkis, 15—16.04.2021). Xapkis, 2021. C. 301—302 ;
Zile A. Development of forensic institute in the republic of Latvia. Ibidem. C. 302—304 ; Grasis J.,
Palkova K. Open educational resource and forensic science: challenges and future perspectives
for the higher education. Ibidem. C. 306—308. URL: https://www.hniise.gov.ua/uploads/files/
public-folder/2021_tezy_konference%20in%20print5.pdf (date accessed: 15.11.2022).

17 Open Educational Resource: Forensic Science / Facebook. URL: https://www.facebook.com/
OERForensicScience (date accessed: 15.11.2022).
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of the Open Educational Resource: Forensic
Science project enables Ukrainian and
Latvian experts to exchange experience,
positively influencing their expertise,
and remotely get required theoretical and
practical basis for further professional
activities.

3HaYeHHs BiIKPUTHX OCBITHIX pecypciB
JJIA MiATOTOBKHU CY/0BOTr0 eKcIlepTa
Jap’a Jasudenxo, Kapuna Ilaaxoea,
Oaia Inaxk

Poszasmnymo numanns w000 3abe3neyen-
HA Ni020moeKU cy008020 eKcnepma 6 yMoedax
OHAAlH-HABYAHHA 34 00NOMO02010 BIOKpU-
mux oceimuix pecypcig. IIpedcmagneno Ha-
yKkoel Oopobku HayioHanivH020 HAYKOB020
yenmpy «Incmumym cydogux ekcnepmu3
im. 3aca. npog. M. C. Bokapiyca» uodo pe-
ani308an020 npoekmy «Bidkpumuil oceim-
Hill pecypc: cydosa excnepmu3a», HAYKO8L
pe3yrvmamu 4K020 — HABUAALHI Mamepi-
anu 3 numaus cydoeoi excnepmu3u, 3i0paui
3 Memo10 iX 8iAbH020 3ACMOCY8AHHS N0 1ac
nideomoeku cydo8ozo0 ekcnepma 8 Ykpaini ma
3a ii mesxcamu. IIpoananizo8amo OCHOBHULL
cmeopeHuil 8i0eoKoHmMeHMm w000 CYMHOCML
BUCBIMACHUX NUMAHL | KOPUCTI HAB4ANb-
H020 npodykmy 0as matbymuix gaxieyis.
Bid3naueno npakmuuHy YiHHICMb 0C8IMHBO-
20 pecypcy 3a80AKU BUCOKOMY PIBHIO 3ACTMO-
CYBAMHS 8 HbOMY MEeXHIYH020 004a0HAHHSA
HAYK0B01 ycmaHosuU. Busueno esponeticokuii
doceid 3acmocy8anHs OOCTYNHUX OCBIMMIX
pecypcis nid uwac nidzomosku gaxisyis y 2a-
Ay3i npasa Pusvkoeo YHigepcumemnyy iMeHi
Cmpadinsa. BusHaueno OJouinvHicme nepe-
HeceHHs 00c8idy Ha npakmuky 30illCHeHHs
maxoi nideomosxu 6 Ykpaini. Jocaidicero
3ampebysanicme  8i0KpUMO20  0CBLMHBO20
pecypcy, wo nidmeepdxcena HU3Ko0 anpoba-
yiilHux 3axodie Ak 8 Ykpaini, max i e Jlameii.
3anpononosano npodosdiysami po3ullpeH-
HS MOMCAUBOCTI BLALHO20 JOCTIYNY 8 YMOBAX
Jucmanyiilnozo Hag4aHuHs cy008020 eKcnep-
ma, 3anpoeadicyioul MINHAPOOHL 0CBIMHIL

pecypcu 8 0008’43K06e HABUAALHO-MeMOOUU-
He 3abe3neyenns 0Cc8imHix npozpam. Memoro
cmammi € po3pobaeHHsL Meopemu4HUX N0A0-
JHCeHb Ma NPaKmMu4HUX pekomeroayiil uodo
3anposadicenHs 810KPUMUX OCBIMHIX pecyp-
cig nid uac nidzomosku cydoeozo ekcnepmad.
JZlna docsieHeHHs Memu BUKOPUCTIAHO 3d2db-
HOHAYKOBL Memodu MeopemusHoeo Y3azans-
HeHHS, NOPIBHAHHSA, CUCTEMHO020 AHAAI3Y MA
dopmanizayii.

Karwouoei caoga: eidkpumuil oceimmiil
pecypc; OducmanuyiiiHe HaB4AHMA; Odocmyn-
Hicmuy; ocgima; cydosuil excnepm.
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This research concerns the model of judicial proceedings by Pol-
ish administrative courts. Article purpose is to analyze the admin-
istrative court in Poland, to compare it with the Ukrainian one, to
investigate the effectiveness and possibilities of intervention of the
administrative court in the sphere of powers of other authorities.
Administrative justice in Poland consists of voivodship administra-
tive courts, which hear cases in the first instance, and the Supreme
Administrative Court as a court of second instance. The author as-
sumed that the introduction of a mixed model of judicial practice
of administrative courts effectively fulfills the main goal of admin-
istrative proceedings, which is to protect individual rights from the
arbitrariness of public administration bodies. The intrusion of the
administrative court into the sphere of powers of the authorities is
justified by the effectiveness and efficiency of the judiciary. This al-
lows the complainant to get a decision on the merits much faster.
The mixed model of judicial practice of Polish administrative courts
allows more effective implementation of the protection of individual
rights. The analysis of the issue was carried out using theoretical-le-
gal and historical-legal methods.
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the cassation model.
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Research Problem Formulation

Nowadays, judicial control of the activi-
ties of public administration is an element
of the democratic state system and at the
same time is a form of protection of indi-
vidual rights *.

Administrative courts in Poland con-
stitute a separate part of the judiciary au-
thority, and not bodies of external control
over public administration. The objectives
of public administration control are dif-
ferent. This control is exercised only from
the point of view of the public interest,
consisting in ensuring the legal and pur-
poseful operation of this administration
in the name of the common good. When it
comes to judicial control, its primary pur-
pose is the administration of justice % The
administrative judiciary in Poland consists
of provincial administrative courts adju-
dicating in the first instance and the Su-
preme Administrative Court as the second
instance court.

Administrative courts are an author-
ity independent and separate from other
authorities (Article 173 of the Polish Con-
stitution 3), issue judgments on behalf of
the Republic of Poland (Article 174 of the
Constitution of the Republic of Poland)
and constitute a separate division of the
judiciary from the Supreme Court, com-
mon courts and military courts (Article
175 of the Constitution of the Republic
of Poland). The constitutional separation
of administrative courts next to the com-

mon judiciary division results from the
specificity of administrative judiciary,
which comes down to exercising control
over the activities of public administra-
tion “.

The Supreme Administrative Court
and other administrative courts, to the
extent specified in the act, control the
activities of public administration. This
control also includes adjudicating on the
compliance with statutes of resolutions
of local self-government bodies and nor-
mative acts of local government admin-
istration bodies (Article 184 of the Con-
stitution of the Republic of Poland). The
constitutional regulation of the judiciary
indicates that the administrative courts
constitute a completely separate divi-
sion of the judiciary, independent of the
common, military and Supreme Court
courts, which imposes on the legislator
the obligation to shape the system, tasks
and properties of administrative courts in
such a way as to separate the administra-
tive judiciary division from common and
military courts as well as the Supreme
Court ®.

The exercise by administrative courts
of control of the activities of public ad-
ministration comes down to entrusting
them with the powers that amount to
eliminating illegal acts or activities from
legal circulation. On the other hand, ad-
ministrative courts do not provide for
the performance of functions of pub-
lic administration bodies consisting in

1 Babiarz S., Dauter B., Marciniak S., Mudrecki A. Doradca podatkowy przed sadem administra-

cyjnym. Warszawa, 2009. 504 p.

2 Wyrok TK z 14 czerwca 1999 r., K 11/98, OTK ZU 1999, nr 5, poz. 97.

3 Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. , Dz. U. Nr 78, poz. 483 ze zm.
URL: https://www.sejm.gov.pl/prawo/konst/polski/kon1.htm (date accessed: 22.11.2022).

4 Hauser R. Zalozenia reformy sadownictwa administracyjnego. Paristwo i Prawo. 1999. Z. 12.

S. 22.
5 Ibid.
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substantive settlement of cases °. Regu-
lating the competence of administrative
courts in Art. 184 of the Constitution of
the Republic of Poland introduces the pre-
sumption of limiting the powers of com-
mon courts by indicating the subject mat-
ter of the competence of the administrative
court and by referring to the regulation of
the specific scope of the competence of the
administrative court specified in the act ’.

From the constitutional regulation
used in Art. 184 of the Constitution of the
Republic of Poland, the control exercised
by the administrative judiciary is directed
towards the protection of the objectively
binding legal order. The above statement
corresponds to the principle of legality ex-
pressed in Art. 1 of the Law on the System
of Administrative Courts #, which is the
only criterion for controlling the activities
of public administration °. The content of
Art. 1 § 2 of the Act on Law on the System
of Administrative Courts sets out the scope,
content and nature of the control powers
of administrative courts by stating that ad-
ministrative courts exercise control over

the contested acts and activities, taking into
account their compliance with the law .

Analysis of Essential Researches
and Publications

At different times, many domestic and for-
eign scientists turned to the study of the
problem of the scope, content and nature
of the control powers of the administrative
courts of the state — S. Babiarz, B. Daut-
er, S. Marciniak, A. Mudrecki; R. Hauser;
J. Drachal, R. Hauser, E. Mzyk; W. Piatek;
B. Adamiak, J. Borkowski; D. Dabek; R. Krol;
J. P. Tarno, E. Frankiewicz, M. Sieniuc,
M. Szewczyk, J. Wyporska; B. Banaszak,
K. Wygoda; M. Szubiakowski; A. Gomulow-
icz; M. Masternak-Kubiak; O. M. Kioes,
O. II. Vrposempku#i, E. B. CimaxkoBa-
€ppemsH, 1. A. Ilerposa; B. C. KH:3es;
A. O. Heyroguuxkos; T. O. KpaBuyk " etc.

Article Purpose

To analyze the administrative court in Po-
land, to compare it with the Ukrainian one,

6 Hauser R., Drachal J., Mzyk E. Dwuinstancyjne sadownictwo administracyjne : Omoéwienie pod-
stawowych zasad i instytucji procesowych : Teksty aktéw prawnych : Stan prawny na dzien 17 lu-
tego 2003 r. Warszawa ; Zielona Géra, 2003. S. 52 ; Piatek W. Zakres kognicji polskiego sadu admi-
nistracyjnego. Ruch prawniczy, ekonomiczny i socjologiczmny. 2009. R. LXXI. Z. 4. S. 86. URL: https://
repozytorium.amu.edu.pl/bitstream/10593/4554/1/06_Wojciech_Piatek_Zakres%20kognicji%20
polskiego%20s%C4%85du%20administracyjnego_67-76.pdf (date accessed: 22.11.2022).

7 Adamiak B., Borkowski J. Metodyka pracy sedziego w sprawach administracyjnych. Warszawa,

2015.

8 Ustawa z dnia 25 lipca 2002 r. - Prawo o ustroju sadéw administracyjnych, Dz. U. z 2022, poz.

2492 ze zm., zwana dalej u.s.a.

9 Dabek D. Prawo miejscowe. Warszawa, 2015. S. 300.

10 Krdl R. Legitymacja skargowa w postepowaniu sadowoadministracyjnym jako element wply-
wajacy na efektywno$¢ podejmowania decyzji w administracji publicznej. Rocznik Administracji
Publicznej. 2017. No 3. S. 10. DOI 10.4467/24497800RAP.17.002.7053 (date accessed: 22.11.2022).

11 Kusaser B. C. CyTHIiCTb Ta O3HaKM eKCIEPTHU3M B aAMIHICTPATMBHOMY CYAOYHHCTBI.
I'ymanitapuuii BicHuk HVK. 2013. Bum. 6. C. 57-61. URL: http://eir.nuos.edu.ua/xmlui/bitstre-
am/handle/123456789/1490/Knyazev.pdf?sequence=1&isAllowed=y (date accessed: 22.11.2022) ;
HeyrozuukoB A. O. IIpaBoBuil cTaTyc aAMiHICTPaTUBHOIO CyAy B YKpaiHi: af/MiHiCTpaTHUBHO-

HpaBOBHfI aCIIEeKT : AuC. ...

KaHZ. opuf. Hayk. Ogeca, 2006 ; KpaBuyk T. O. BukopucraHHsa

cIieriiaJbHUX 3HaHb ¥ GOPMIi CyZ0BOI EKCIIEPTHU3U B aZIMiHICTPATHBHOMY CYZOYMHCTBI YKpaiHu :

JuC. ... KaHz. Iopu. Hayk. JIlynpk, 2016.
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to investigate the effectiveness and possi-
bilities of intervention of the administra-
tive court in the sphere of powers of other

institution of the law of assistance, stat-
utory exemption from court costs 2.
By the way, in Ukraine, in accordance

authorities. with Article 19 of the Code of Administra-
tive Procedure of Ukraine, the jurisdiction
Main Content Presentation of administrative courts (subject matter ju-
risdiction) extends to cases in public legal
The essence of administrative judiciary disputes, in particular:

The administrative judiciary in the model
functioning in Poland can be characterized
by indicating the following features:

1) administrative courts administer jus-
tice by controlling the activities of pub-
lic administration, taking into account
the legality criterion;

2) thejurisdiction of administrative courts
covers the overwhelming majority of
actions of public administration bodies
in individual cases, regardless of their
legal form and selected actions in gen-
eral cases, complaints about inactivity
and lengthy proceedings;

3) court proceedings are initiated only
at the request of the entity which has
a complaint card;
adopting models taken from civil pro-
ceedings, while maintaining the auton-
omy of administrative court proceed-
ings;
separateness of the administrative and
common judiciary division, expressed
in the supervision exercised by the Su-
preme Court;

6) the principle of two-instance adminis-
trative court proceedings;

7) a cassation model (in principle) of ad-
ministrative judiciary;

8) the possibility of conducting mediation
and simplified proceedings;

9) introduction of procedural guarantees
of access to court, expressed through
the formalization of the complaint, the

4

~

5

~

1) disputes of individuals or legal entities

with the subject of authority regarding
the appeal of his decisions (normative
legal acts or individual acts), actions or
inaction, except for cases when a differ-
ent procedure for court proceedings is
determined by law for consideration of
such disputes;

) disputes regarding the acceptance of
citizens for public service, its comple-
tion, dismissal from public service;

) disputes between subjects of power
regarding the implementation of their
competence in the field of manage-
ment, in particular, delegated powers;

) disputes that arise in connection with
the conclusion, execution, termina-
tion, cancellation or invalidation of ad-
ministrative agreements;

) at the request of a subject of authority
in the event that the right to appeal to
a court to resolve a public-law dispute
is granted to such a subject by law;

) disputes regarding legal relations re-
lated to the election process or the ref-
erendum process; disputes between
subjects of power regarding the imple-
mentation of their competence in the
field of management, in particular, del-
egated powers;

) disputes between individuals or legal
entities with the administrator of pub-
lic information regarding the appeal
of his decisions, actions or inaction re-
garding access to public information;

12 Pigtek W., Skoczylas A. Sadowa kontrola administracji / System Prawa Administracyjnego / red.
R. Hauser, Z. Niewiadomski, A. Wrébel. Warszawa, 2014. S. 52—53 ; Tarno J. P., Frankiewicz E.,
Sieniué M., Szewczyk M., Wyporska J. Sadowa kontrola administracji. Warszawa, 2006. S. 20—21.
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8) disputes regarding the seizure or
forced alienation of property for pub-
lic needs or for reasons of public ne-
cessity;

9) disputes regarding the appeal of deci-
sions of attestation, competition, med-
ical and social expert commissions and
other similar bodies, the decisions of
which are binding on state authorities,
local self-government bodies, and oth-
er persons;

10) disputes regarding the formation of
the composition of state bodies, local
self-government bodies, the election,
appointment, dismissal of their offi-
cials;

11) disputes of individuals or legal enti-
ties regarding the appeal of decisions,
actions or inaction of the customer in
legal relations that arose on the basis of
Law of Ukraine “On the Peculiarities of
Procurement of Goods, Works and Servic-
es for the Guaranteed Provision of Defense
Needs” (with the exception of disputes
related to the conclusion of a contract
with the winner of the procurement
negotiation procedure, as well as the
change, termination and execution of
procurement contracts);

12) disputes regarding the appeal of deci-
sions, actions or inaction of state bor-
der protection bodies in cases of of-
fenses provided for by Law of Ukraine
On the Liability of Carriers during Inter-
national Passenger Transportation;

13) disputes regarding the appeal of the de-
cisions of the National Commission for
Rehabilitation in legal relations arising
on the basis of Law of Ukraine On the
Rehabilitation of Victims of the Repres-
sions of the Communist Totalitarian Re-
gime 1917-1991 B,

Let us immediately note that legal ex-
aminations in Ukraine are carried out by
the Scientific and Expert Council of Law
Specialists, which has more than ten collec-
tive members (prominent scientific institu-
tions of Ukraine) and more than 70 indi-
vidual members (legal scholars recognized
in Ukraine and abroad, most of whom are
members of the Scientific Advisory Coun-
cil at the Supreme Court, are professors,
academicians and doctors of legal science).
Experts prepare opinions in all categories
of court cases.

The task of the Scientific and Expert
Council of Legal Specialists is to carry out
scientific expertise on the application of
national legislation, international law, the
legislation of other countries, the study of
legal practice problems, and the examina-
tion of contracts. Expertise in the field of
law will be carried out in any field of knowl-
edge and in all types of judicial proceedings
(including cases considered in internation-
al courts, and especially in ICAC).

The scientific expert opinion of an ex-
pert in the field of law is provided on the
grounds determined by the procedural leg-
islation (Article 242 of the Code of Criminal
Procedure of Ukraine, Article 108 of the
Code of Civil Procedure of Ukraine, Arti-
cle 112 of the Civil Code of Ukraine, Article
114 of the Code of Criminal Procedure of
Ukraine). In all other cases, a scientific and
legal opinion of a specialist in the field of
law is provided ™.

The administrative judiciary in Poland
operates on the basis of a cassation model
with elements of the power to adjudicate
on the merits. The administrative court
was not equipped with cassation and re-
form powers, which results in the exten-
sion of the period necessary to complete

13 Kioes O. M., Vrposenskuii O. II., CimakoBa-Edpemsan E. B. Ta in. CyzoBi ekcriepTusu B aj-
MiHICTPaTHBHOMY [TPOBa/PKEHHI : HaB4. 10cib. Xapkis, 2021. C. 15—16.

14 Excneptusay ranysinpasa / Odic Hesanexxnux exkcnepTus. URL: https://oie.com.ua/ua/experti-
ses/ekspertiza-u-galuzi-prava (date accessed: 22.11.2022).
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the case . The complaint initiating the ad-
ministrative court proceedings ensures the
fulfillment of the direct aim of the appeal,
which is to overturn the action in question
and its effects or to combat inaction, but the
fundamental aim of the complainant will
be achieved only as a result of the case
being resolved by the administrative au-
thority. Even if the administrative court
exceptionally adjudicates on certain
rights or obligations of the complainant,
it only decides on the law, on the inter-
pretation of the law in a specific case, and
does not make decisions in the case that
would be determined by the purposeful-
ness criterion '°.

As for certain examinations in the field
of public law, they can be performed, for
example, by Centrum Eksperckie Unawer-
sitetu w Bialymstoku V’.

Administrative courts are courts of
public law whose task is to exercise control
over the activities of public administration.

They do not settle the dispute between the
parties and do not guarantee the proce-
dural penalty. The function of a court of
public law is perceived in the control of
administration, through professional in-
terpretation of the law, and therefore the
challenged act or action is revoked, which
is treated as the main result of judicial re-
view '8,

Functions of administrative judiciary

The issues of the functions of administra-
tive judiciary focus on entrusting admin-
istrative courts with tasks consisting in
the administration of justice and the pro-
tection of individual rights and freedoms
in relations with public administration ¥.
The activity of an administrative court is to
protect constitutional standards that define
the rights of an individual .

The basic purpose of the functioning of
administrative judiciary is to protect indi-
vidual rights #. Control of the activities of

15 Banaszak B., Wygoda K. Funkcjonowanie sadownictwa administracyjnego w Polsce w zderzeniu
z problemami wspétczesnosci - wybrane zagadnienia. Studia Iuridica Lublinensia. 2014. No 22.
S. 169—171. URL: https://bazhum.muzhp.pl/media/files/Studia_Iuridica_Lublinensia/Studia_
Iuridica_Lublinensia-r2014-t22/Studia_Iuridica_Lublinensia-r2014-t22-s165-178/Studia_Iuridi-
ca_Lublinensia-r2014-t22-s165-178.pdf (date accessed: 22.11.2022).

16 Adamiak B., Borkowski J. Postepowanie administracyjne i sadowoadministracyjne. Warszawa,

2009. S. 348.

17 Centrum Eksperckie Unawersitetu w Bialymstoku. URL: https://centrumeksperckie.uwb.edu.pl

(date accessed: 22.11.2022).

18 Szubiakowski M. Administracyjnoprawna regulacja praw i wolnosci obywatelskich. Warszawa,

2017. S. 275.

19 Wiacek M. Komentarz do art. 184 Konstytucji RP / Konstytucja RP. Komentarz. Art. 87—243. T. II /
red. M. Safjan, L. Bosek. Warszawa, 2016. S. 1091 ; Trzcinski J. Ksztaltowanie sie kognicji sadow
administracyjnych od 1980 do 2013 r. / Droga ku zmianom. Ksiega Jubileuszowa w szesc¢dziesiata
rocznice urodzin Prezydenta Aleksandra Kwasniewskiego / red. D. Waniek, K. Janik. Warszawa ;
Krakdw, 2014. S. 102. In the historical process of shaping the administrative judiciary, two goals
of the administrative judiciary system can be distinguished. The Austrian judicial system as-
sumed that administrative courts ensure the protection of individual public rights. On the other
hand, the Prussian model focused on the protection of the binding provisions of the applicable
law (subject law), and the protection of individual public rights while protecting the subject law
(e.g. Izdebski H. Historia administracji. Warszawa, 2015. S. 79).

20 Gomutowicz A. Aspekt prawotwodrczy sadownictwa administracyjnego. Warszawa, 2008. S. 35.

21 Hauser R. Sadownictwo administracyjne w przyszlej konstytucji. Ruch prawniczy, ekonomicz-
ny i socjologiczny. 1995. R. LVIL. No 2. S. 57. URL: https://repozytorium.amu.edu.pl/bitstre-
am/10593/16212/1/006%20ROMAN%20HAUSER.pdf (date accessed: 22.11.2022).
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public administration bodies comes down
to the protection of the rights and free-
doms of legal entities in relations with pub-
lic administration bodies. Its aim is also to
strengthen the principle of the democratic
rule of law 2.

The administration of justice and the
performance of tasks in the field of legal
protection constitute the core activities of
courts, including administrative courts .
The content and scope of activity of admin-
istrative courts was indicated by the legis-
lator in Art. 175 of the Polish Constitution
by entrusting them with the administration
of justice .

The provision of Art. 184 of the Polish
Constitution sets out the limits of juris-
diction and the essence of the administra-
tion of justice exercised by administrative
courts % through the control of the activ-
ities of public administration bodies %,
which comes down to examining whether
an act or activity of a public administration
body complies with formal and substan-
tive law and whether it was undertaken by
a competent public administration body #’.

The solution adopted in Art. 184 and
175 of the Constitution of the Republic of

Poland also constitute the constitutional
basis for the exclusive competence of ad-
ministrative courts to administer justice
through the control of the activities of
public administration bodies. It also spec-
ifies the manner of administering justice
by administrative courts in such a way that
they control — and not replace — the au-
thority in the exercise of its statutory com-
petences .

The role of the administrative court
is to control the operation of an adminis-
trative body from the point of view of its
compliance with the law. This process in-
cludes: control of the reconstruction and
application by public administration bod-
ies of procedural standards specifying the
legal requirements for establishing facts,
control of the legal qualification of these
facts, which refers to the substantive le-
gal grounds for administrative decisions,
including control of their interpretation
and application, through the prism of stat-
utory provisions procedural defining legal
requirements for the justification of an ad-
ministrative decision, control of a specif-
ic method of determining the actual and
legal grounds for a decision in a specific

22

23

24

25

26

27
28

Trzcinski J. Sadownictwo administracyjne jako gwarant ochrony wolnosci i praw jednostki.
Trzecia wladzy sady i trybunaty w Polsce : 50 Jubileuszowym Zjezdzie Katedr i Zakltadéw Prawa
Konstytucyjnego (Gdynia, 24—26.04.2008) ; Adamiak B. Model sadownictwa administracyjnego
a funkcje sadownictwa administracyjnego / Polski model sadownictwa administracyjnego / red.
J. Stelmasiak, J. Niczyporuk, S. Fundowicz. Lublin, 2003. S. 21—22.

Wyrok TK z 8 maja 2014, U 9/13, OTK ZU 5A/2014, poz. 51.

Masternak-Kubiak M. Komentarz do art. 1 ustawy o ustroju sadéw administracyjnych / Kuczyni-
ski T., Masternak-Kubiak M. Prawo o ustroju sadéw administracyjnych. Komentarz. Warszawa,
2009. S. 12.

Hauser R., Kabat A. Wtlasciwos¢ sadéw administracyjnych. Ruch prawniczy, ekonomicz-
ny i socjologiczny. 2004. R. LXVI. Z. 2. S. 25. URL: http://repozytorium.amu.edu.pl:8080/bit-
stream/10593/6710/1/02_R_Hauser_A_Kabat_W_a_ciwo__%20s_d%C3%B3w%20administracy-
jnych_25-34.pdf (date accessed: 22.11.2022).

Ibid ; Hauser R. Przeksztalcenia modelu polskiego sadownictwa administracyjnego. Forum Iuri-
dicum. 2002. Z. 1. S. 96—98.

Hauser R. Zalozenia reformy ... .

Wos T. Reforma sadownictwa administracyjnego - projekty dalekie od ideatu. Paristwo i Prawo.
2001.7Z.7.8S.31-32.
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case ¥. Control actions of administrative
courts must be undertaken in an individ-
ual case, directed to a designated entity
and refer to the rights and obligations of
this entity. The right or obligation to which
a given act (activity) relates is defined in
the provisions of generally applicable
law *°. The control exercised by adminis-
trative courts is performed on three levels:
assessment of the compliance of an act or
activities of a public administration body
with substantive law; compliance with the
legally required procedure; respect of the
competence rules *.

The administrative court controls the
activities of the public administration body
by eliminating from legal transactions
their decisions that are inconsistent with
the law, as well as arbitrary decisions that
are lawful .

Exercising control within the mean-
ing of Art. 1 of the Law on the System of
Administrative Courts means some kind
of secondary actions of the court towards
the actions of administrative bodies *. The
administrative court controls the ways and
methods of applying the law by the public
administration body during the proceed-
ings aimed at ending the administrative
case. The administrative court does not
evaluate the effectiveness or purposeful-
ness of actions taken by public administra-
tion *.

Polish model of administrative judiciary

The doctrine points to the presence in
Europe of two administrative judiciary
systems — the cassation model and the
so-called full adjudication *. It should be
emphasized that nowadays in Europe there
are no models of adjudication by adminis-
trative courts only on the merits and only
on cassation. The substantive judicial pow-
ers are combined with the powers of a cas-
sation appeal, leaving the administrative
courts with a wider catalog of cassation
powers *,

Assuming the variety of judicial models
of administrative courts, it should be em-
phasized that they are all oriented towards
the implementation of the right of access to
a court, which will provide individuals with
the opportunity to present their arguments
and defend their interests in a dispute with
a public administration body. Therefore,
the proceedings before the administrative
court are aimed at guaranteeing the in-
dividual’s rights and ensuring protection
against illegal actions of public administra-
tion bodies ¥'.

The discussion on the model of adjudi-
cation by Polish administrative courts was
swept for the first time during the work
on the reform of the administrative judi-
ciary, which resulted in the Acts of 2002
on the system of administrative courts the

29 Wyrok NSA z 22 czerwca 2018 r., I OSK 629/17, CBOSA.
30 ZietyJ.]. Glosa do uchwaty siedmiu sedziéw Naczelnego Sadu Administracyjnego z 25 listopada
2013r., (I OPS 12/13). Samorzqd Terytorialny. 2014. Nr 12. S. 86 ; Uchwata NSA z 8 listopada 1999 .,

OPS 12/99, ONSA 2000/2, poz. 47.

31 Wyrok NSA z 26 stycznia 2006 r., I GSK 1421/05, CBOSA.

32 Gomulowicz A. Op. cit.

33 Wyrok WSA w Gliwicach z 4 lipca 2018 r., IT SA/GI 331/18.

34 Gomulowicz A. Op. cit. S. 40.

35 Kmieciak Z. Postepowanie administracyjne i sadowoadministracyjne a prawo europejskie. War-

szawa, 2009. S. 103.

36 Piagtek W. Nowe kompetencje do merytorycznego orzekania przez sady administracyjne. Pari-

stwo i Prawo. 2017.Z. 1. S. 21.
37 Piatek W., Skoczylas A. Op. cit. S. 56—57.
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Law on Proceedings Before Administra-
tive Courts ), and the act, which included
provisions introducing the act on the or-
ganization of administrative courts and the
Law on Proceedings Before Administrative
Courts *. Another discussion on the com-
petences of the administrative judiciary
was related to the amendment to the Law
on Proceedings Before Administrative
Courts by the Act of 9 April 2015 amending
the act - the Law on Proceedings Before Ad-
ministrative Courts *.

After the entry into force of the Act of
9 April 2015, Poland has a mixed model
of judicial competences of administrative
courts, with a predominance of cassation
powers . By the Act of 9 April 2015, ad-
ministrative courts were allowed to make
substantive decisions in cases in excep-
tional circumstances “. However, until the
amendment to the Act on Proceedings be-
fore Administrative Courts by the Act of 9
April 2015, the cassation model of adjudi-
cation was in force.

Due to the cassation model of adjudi-
cation in the Polish administrative judici-
ary, until the date of entry into force of
the Act of 9 April 2015, the views of the
doctrine relating to the cassation mod-
el of adjudication should be presented

first. The most intensive exchange of
arguments on the essence of the cassa-
tion model of adjudication took place in
the period preceding the adoption of the
package of laws reforming the adminis-
trative judiciary.

The judicial powers of administrative
courts, exclusively of a cassation nature,
faced criticism due to the juggling of the
case between the authority and the admin-
istrative court without its substantive and
final conclusion *.

An important element of administra-
tive judiciary is the indication of the type
of activity undertaken by courts of an
administrative nature, being a response
to the specificity and needs of adminis-
trative law. The concept of the judiciary
includes activities consisting in resolving
disputes and, consequently, making sub-
stantive decisions, based on a statutorily
specified model of proceedings. Thus, the
concept of administrative judiciary focuses
on a special court that influences the sub-
stantively correct functioning of public
administration bodies *.

R. Hauser noticed that enabling admin-
istrative courts to deal with administrative
matters in terms of the content would be
incompatible with their control function

38 Ustawa z dnia 30 sierpnia 2002 r. - Prawo o postepowaniu przed sadami administracyjnymi, Dz.

U. Nr 153, poz. 1270.

39 Ustawa z dnia 30 sierpnia 2002 r. Przepisy wprowadzajace ustawe — ustawe — Prawo o ustroju sa-
déw administracyjnych oraz ustawe - Prawo o postepowaniu przed sadami administracyjnymi,

Dz. U. Nr 153, poz. 1271 ze zm.

40 Dz.U.z2015r., poz. 658, zwang ustawg z 9 kwietnia 2015 r.

41 Piatek W. Nowe kompetencje ... . S. 22.

42

43

44

Miemiec M. Dylematy sadowej kontroli administracji. Antywartosci w prawie administracyj-
nym : VI Krakowsko-Wroctawskie Spotkanie Naukowe Administratywistéw / red. A. Btas. War-
szawa, 2016. S. 414—427.

Pietrasz P. Reformacyjne orzekanie przez wojewddzkie sady administracyjne w przypadku sa-
dowej kontroli decyzji i postanowien — uwagi de lege ferenda / Z zagadnienn prawa rolnego,
cywilnego i samorzadu terytorialnego. Ksiega jubileuszowa Profesora Stanistawa Prutisa / red.
J. Bieluk, A. Doliwa, A. Malarewicz-Jakubdw, T. Mréz. Biatystok, 2012. S. 814.

Zimmermann J. Z podstawowych zagadnien sadownictwa administracyjnego / Sadownictwo ad-
ministracyjne gwarantem wolnos$ci i praw obywatelskich 1980-2005. Warszawa, 2005. S. 492.
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indicated in Art. 184 of the Polish Consti-
tution ®. T. Wos$ pointed to the provision
of Art. 184 of the Polish Constitution as
the basis for the administration of justice
by administrative courts by controlling the
activities of public administration. The ad-
ministration of justice by administrative
courts comes down to controlling, not re-
placing public administration in the exer-
cise of its statutory powers. Therefore, it
seems impossible to equip the administra-
tive court with the powers to deal with sub-
stantive matters “.

Administrative courts control the ac-
tivity of public administration bodies, ex-
amining acts or actions taken by a public
administration body for compliance with
the law. Enabling administrative courts
to hear a case substantively would lead to
replacing public administration bodies in
the performance of entrusted tasks. Taking
into account the principle of the separation
of powers, it is not possible to replace pub-
lic administration in exercising its compe-
tences provided for by law, and thus enter
the sphere of executive power .

Until the entry into force of the Act of
9 April 2015, administrative courts resolved
substantively a court-administrative case
in the instances specified in Art. 15 § 2,
Art. 146 § 2, Art. 154 § 2 and Art. 297 of the
Law on Proceedings Before Administrative
Courts. In other cases, when the complaint
was granted by the administrative court,
the case was re-examined by the public ad-
ministration body, which was bound by the
legal assessment and indications as to fur-

ther proceedings, formulated in the justifi-
cation of the judgment. Thus, the legal dis-
pute between the parties did not end with
the issuance of a court decision .

The Supreme Administrative Court
could adjudicate on the merits of the case
by applying the solution provided for in Art.
188 of the Law on Proceedings before Ad-
ministrative Courts, according to the con-
tent of which, if there are no violations of
the provisions of the procedure that could
have a significant impact on the outcome
of the case, and there is only a violation of
substantive law, the Supreme Administra-
tive Court may revoke the appealed judg-
ment and examine the complaint. In this
case, the Supreme Administrative Court
adjudicates on the basis of the facts adopt-
ed in the judgment under appeal.

Conferring competence on the court
of second instance (in principle acting as a
cassation court) to adjudicate on reforma-
tion was justified by the implementation of
the principle of procedural economy. The
court-administrative case with only the
charge of infringement of substantive law
will be re-examined by the court of second
instance *.

A significant disadvantage of the cassa-
tion model of adjudication by administra-
tive courts is, above all, the extension of the
time necessary for the final, substantive
settlement of the case .

The defectiveness of the cassation mod-
el of adjudication by administrative courts
may be limited by transferring to adminis-
trative courts the competences of a public

45 Hauser R. Zalozenia reformy ... . S. 23 ; Powyzsze stanowisko zostato réwniez zaakceptowane w
orzecznictwie sadéw administracyjnych. Zob. wyrok WSA w Gliwicach z 4 lipca 2018 r., II SA/Gl

331/18.
46 Wos T. Op. cit.

47 Masternak-Kubiak M. Komentarz do art. 184 Konstytucji RP / Konstytucja Rzeczypospolitej Pol-

skiej. Komentarz / red. M. Haczkowska. 2014.

48 Pigtek W. Powaga rzeczy osadzonej wyroku sadu administracyjnego. Warszawa, 2015. S. 4.
49 Prawo o postepowaniu przed sadami administracyjnymi / red. R. Hauser, M. Wierzbowski. War-

szawa, 2011. S. 620.
50 Kmieciak Z. Op. cit. S. 105.
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administration body for substantive han-
dling of cases °.

The next stage of the discussion on the
model of adjudication by administrative
courts is closely related to the work on the
Act of April 9, 2015, which significantly
amended the provisions constituting the
basis for adjudication by administrative
courts.

Equipping administrative courts with
the power to adjudicate on reform is close-
ly related to the principle of separation of
powers. While enabling the administrative
court to resolve a case on the merits, the
judge should be equipped with instruments
for determining the facts of the case *.
Therefore, the administrative court has
a double obligation — to examine the case,
taking into account the criterion of legali-
ty, and in the event of a violation of formal
law, to conduct evidence proceedings to the
necessary extent (at the same time as pro-
vided for in the legal norm) and to issue an
appropriate substantive judgment.

By the Act of 9 April 2015, the provision
of Art. 145 of the Law on Proceedings Be-
fore Administrative Courts was amended
by adding § 3 ** and adding a new provi-
sion of Art. 145a of the Law on Proceed-
ings Before Administrative Courts 5. New
procedural solutions give administrative
courts the right to discontinue adminis-
trative proceedings (Article 145 § 3 of the
Law on Proceedings Before Administrative
Courts) and substantive adjudication in
an administrative court case (Article 145a
Law on proceedings before administrative
courts). In the case of application of Art.
145 § 3 of the Law on Proceedings Before
Administrative Courts, a court judgment
replaces a decision in a case of a public ad-
ministration body only in a situation where
the court finds that the contested decision
or order is illegal and at the same time
there are grounds for discontinuing the
administrative procedure *. The solution
provided for in Art. 145 § 3 is a form of im-
plementation of the principle of providing

51 Bogusz M. Charakter kompetencji sadu administracyjnego a zasada podziatu wtadzy. Gdariskie
Studia Prawnicze. 2014. T. XXXI. S. 30. URL: https://prawo.ug.edu.pl/sites/default/files/_nodes/
strona-pia/33461/files/3_charakter_kompetencji_sadu_administracyjnego.pdf (date accessed:

22.11.2022).
52 Piatek W., Skoczylas A. Op. cit. S. 57.

53 Art. 145 § 3 of the Law on Proceedings Before Administrative Courts. received the following
wording: “In the case referred to in § 1 items 1 and 2, the court, stating the grounds for discon-
tinuation of the administrative proceedings, at the same time discontinues the proceedings”.

54 The content of the provision of art. 145a is as follows: § 1 In the case referred to in Art. 145§ 1
point la or point 2, if it is justified by the circumstances of the case, the court obliges the au-
thority to issue a decision or order within a specified period, indicating the manner of settling
the case or its resolution, unless the decision is left to the discretion of the authority. § 2 The
competent authority shall notify the court of issuing the decision or order referred to in § 1
within 7 days from the date of issue. If the court is not notified, it may decide to impose a fine on
the authority in the amount specified in Art. 154 § 6. The order may be issued in closed session.
§ 3 in the event of failure to issue the decision or order referred to in § 1, within the time limit
specified by the court, a party may file a complaint, requesting a denial stating the existence or
non-existence of a right or obligation. The court will issue a ruling on this subject, if the circum-
stances of the case allow it. As a result of examining the complaint, the court determines wheth-
er the failure to issue the decision or order was in gross violation of the law, and may also, ex
officio or at the request of a party, impose a fine on the authority in the amount specified in Art.
154 § 6 or order the authority to pay the complainant a sum of up to half of the amount specified

in Art. 154 § 6.

55 Kabat A. Komentarz do art. 145 / Prawo o postepowaniu przed sgdami administracyjnymi. Ko-
mentarz / red. B. Dauter, A. Kabat, M. Niezgddka-Medek. Warszawa, 2016. S. 632.
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administrative courts with limited power
to issue decisions replacing administrative
acts or ordering the authority to issue a de-
cision with a specific content. The judg-
ment of the administrative court, using the
option provided for in Art. 145 § 3 of the
Law on Proceedings Before Administrative
Courts, will settle the administrative case
without the need to re-engage the public
administration body in the proceedings,
the effect of which is the decision to dis-
continue the administrative proceedings *°.

The solution provided for in Art. 145a
of the Law on Proceedings before Admin-
istrative Courts gives administrative courts
the right to substantively settle a case in
which the subject of the appeal is a deci-
sion or order, which is an exception to the
cassation model of administrative judici-
ary *. It also aims to grant the court the
power to oblige the authority to issue a de-
cision or order on the indicated resolution,
within the time limit specified by the court.
If the circumstances of the case justify is-
suing the above ruling, the court is obliged
not only to repeal the challenged act, but
also to indicate a binding way of settling
the case or its decision. The court may not
exercise its right to resolve the matter on
the merits in a situation where the provi-
sions leave the decision to the discretion of
the authority *.

The solutions introduced in Art. 145 § 3
and in Art. 145a of the Law on proceedings
before administrative courts correspond to
the principles of procedural economy and
are in line with the European tendency to
provide an administrative court with the

56 Druk sejmowy 1633.

possibility of substantive adjudication *,
thus departing from the cassation mod-
el of administrative judiciary. The provi-
sions of Art. 145 and 145a of the Law on
Proceedings before Administrative Courts
Law on Proceedings before Administrative
Courts emerges a quasi-substantive model
of adjudication by an administrative court
introduced to the Polish system of admin-
istrative courts, with a predominance of
cassation decisions. It should also be noted
that adjudication on the merits is excluded
in the event that discretionary acts are sub-
ject to judicial review .

The introduction of substantive adju-
dication powers into the Polish model of
administrative judiciary entails certain
consequences in terms of the enforcement
of a court decision. Judgment discontinu-
ing administrative proceedings pursuant to
Art. 145 § 3 of the Law on Proceedings Be-
fore Administrative Courts, causes that the
public administration body is not obliged
to take any procedural steps. Z. Kmieci-
ak rightly notices that the phrase the court
obliges the authority to issue a decision or
order within a specified period, indicating
the manner of settling the matter or its reso-
lution included in Art. 145a § 1 of the Law
on Proceedings before Administrative
Courts does not lead to a risk of abuse of
substantive powers to adjudicate. The solu-
tion provided for in Art. 145a § 1 of the
Law on proceedings before administrative
courts affects the judicial independence of
the body to a lesser extent than Art. 138 § 4
of the CCP, imposing an obligation to issue
a decision with specific content °.

57 Kabat A. Op. cit. S. 633 ; Szustakiewicz P. Komentarz do art. 145a / Prawo o postepowaniu przed
sagdami administracyjnymi. Komentarz / red. A. Skoczylas, P. Szustakiewicz. Warszawa, 2016.

S. 261.
58 Druk sejmowy 1633.
59 Ibid.
60 Miemiec M. Op. cit.

61 Kmieciak Z. O merytorycznym orzekaniu przez sady administracyjne raz jeszcze. Gdanskich
Studiéw Prawniczych - Przegladu Orzecznictwa. 2015. Z. 4. S. 23.
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Conclusions

When analyzing the essence of adjudi-
cation models by administrative courts,
a conclusion emerges that the models of
cassation, reform and mixed adjudication
are aimed at achieving the goal set before
an administrative court by protecting an in-
dividual against illegal or arbitrary actions
of public administration bodies. Regardless
of the model of adjudication adopted by
administrative courts, each of them meets
the standards provided for in Recommen-
dation Rec 20/2004 on judicial review of
administrative acts 2. The breach by the
administrative court into the domain of the
authority’s powers is justified by the effec-
tiveness and efficiency of the proceedings.
It allows the complainant to obtain a sub-
stantive decision on the case much faster.
The mixed model of jurisprudence of Pol-
ish administrative courts allows for a more
effective implementation of the protection
of individual rights.

Mogenb CyZ0BOTO PO3IIALY
aAMiHiCTpaTUBHUMM cyZamMHu B ITosbi
Anna Illuwka

ITe docaidacenns cmocyemucs modeni cy-
008020 p032n0y NOALCOKUMU AOMIHICMpa-
mugHumu cydamu. Mema pobomu: npoana-
Aizyeamu aOMiHicmpamueHe CyO0O4UHCTEO
y Ionvwi, nopisHamu 1oeo 3 YyKpaiHCbKUM,
docnidumu epeKMUBHICMb 1 MONAUBOCHL
BMPYHUAHH AOMIHICMpAmueHozo cydy y cpe-
DY N08HO8AYCEHb THWUX OpeaHie eaadu. Ao-
Minicmpamuene cydouuncmeo 6 Iloaviyi
301licHI010Mb  80€800CHLKL AOMIHICMPAMUBHL
¢yodu, AKi po3ensadaiome cnpasi 6 nepuLiil in-
cmanyii, i BepxosHuil admiHicmpamueHuil
¢y0 ak cyd dpyeoi incmanyii. ABmopka euxo-
duna 3 moeo, wWo 3anposadnceHHs IMILLAHOL
modeni cydosoi npakmuku adminicmpamus-
HUX cy0ie 30i1bULYE eeKMUBHICTL BUKO-
HAHHSA OCHOBHOL Memil AOMIHICMpAMU8HO20

cydouuncmea, AKa noasede y 3axucmi npae
ocobu 610 ceasinns opzamie nybaiuHol aomi-
Hicmpayii. BmopeHenHs adMiHicmpamug-
HO20 cydy 8 cdepy Mo8HO8AYNCEHb 6AA0HUX
opeanie eunpaedogyemuvcs Jdiegicmio ma
epexmugHicmio cydouuncmea, adxce Hadae
MOXMCAUBICTNG CKAPHCHUKY 3HAYHO weudiue
ompumamu pitleHHs no cymi. 3miwana mo-
Jenv cy0080i NpakmMuKl nOALCLKUX AOMIHI-
cmpamueHux cydie dae 3mozy edpexmugHiuLe
peanizosysamu 3axucm npag ocobu. Ananis
NUMaHHA 30iiCHeHO 3 BUKOPUCTIIAHHAM Meo-
PemuKo-npasogoeo ma iCmopuko-npagosozo
Mmemodis.

Karwwuoei caoea: xowmpoav 3a OJifnv-
Hicmio Tyb6ATuHOT adMiHicmpauii; admini-
cmpamueni cydu e IToavwyi; ropucduxyis ad-
MiHicmpamuerux cydie Ykpainu; QyHKyii
adminicmpamueHozo cydouurcmea; Hedoai-
KoM Kacauyitinoi modeni.

diHaHCYBaHHS

Ile gocimifyKeHHS He OTPUMANIO KOLHOTO
CIleliaIbHOTO I'PAHTY BiZ GiHAHCOBUX YCTAHOB
y ZepXaBHOMY, KOMepLiHHOMy 4YM HeKOMep-
LiFHOMY CEKTOpax.

BigMoBa Bij BizmoBizanpHOCTI

3aCHOBHUKHM He Ipajyl XOZHOI posi y pos-
pobueHHi focmipkeHH s, fo0upaHHi I aHai3y-
BaHHI ZlaHUX, pilleHH] Ipo my6riKkanio 9u mij-
TOTOBKY PYKOIIUCY.

YaacHuKH

ABTOp BHIiC CBill BHECOK BHHATKOBO B iHTe-
JIEKTyaJIbHy AKCKYCiIO, IO € OCHOBOIO I[bOTO
ZOKYMEHTA, [OCIHi/IKeHHS CYZOBOI NPaKTUKHU,
HAaIVCAHHSI Ta pelaryBaHHs, i bepe Ha cebe Bif-
MOBiZATBHICTS 3a ii 3MicT i TIIyMaueHHS.
Jexiapanis mozo KoHGJIKTY iHTepeciB
ABTOp 3agBiIs€, IO y HBOT'O BIJCYTHIH KOH-
ikt inTepecis.
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The Article Purpose is to determine grounds, essence, conditions
and reflection of the forensic expert’s internal conviction in
conclusions of performed research, the concept and significance of
possible conclusions for criminal proceedings. Fulfilling the set goal
was made possible due to the use of: the system-structural method
(to determine peculiarities of formation and external manifestation
of the forensic expert’s internal conviction); the comparative-legal
analysis (to compare approaches of researchers with probative value
of probable conclusions); the formal-legal (to reveal procedural
independence of the forensic expert and formulate the concept
of “probable expert conclusion”). Objective basis of the forensic
expert’s internal conviction is objects of forensic examination,
expert methods, scientific positions of forensic examination,
research results; subjective: the forensic expert’s specific expertise
and personal experience. The essence of internal conviction is
psychological state of a forensic expert, his/her confidence in
obtained findings and readiness to word conclusions. The procedural
condition of objectivity, impartiality of internal conviction
are guaranteed by the forensic expert’s independence. External
manifestation of the forensic expert’s inner conviction is answers to
addressed questions (in the form of categorical judgments). The lack
of internal conviction may be embodied by the forensic expert while
formulating a conclusion as to possibility of existence (availability)
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of circumstances and facts. A possible conclusion should be
distinguished from a probable one. A possible conclusion is a form
of the forensic expert’s version, which probability or credibility is
determined stemming from results of evaluation of all pieces of

evidence as a whole.

Keywords: criminal proceedings; forensic examination;
forensic expert’s internal conviction; expert conclusion; forensic
expert’s probable conclusion.

Research Problem Formulation

The majority of daunting issues associated
with forensic expert activity have not been
resolved byscience,legislationand practice
to this day. One of the most complex is
the issue of the forensic expert’s inner
conviction. In the procedural literature,
inner conviction, its content and grounds
are oftentimes viewed in relation to
subjects of evidence: the inner conviction
of a judge, prosecutor, investigator. As to
the forensic expert’s inner conviction, it
can be argued that aspects of this issue
have been understudied. The peculiarity
of the forensic expert’s internal conviction
is that the cognitive component of
personality while its development
prevails, as the forensic expert possesses
specific expertise. The forensic expert’s
internal conviction is the result of a com-
prehensive evaluation of the course and
results of research carried out by her/
him, and not of pieces of evidence, which
is characteristic of subjects of proof. The
lack of a proper analysis of the issue of the
forensic expert’s internal conviction is to
some extent due to the fact that this issue
is not separately regulated in the current
procedural legislation. In addition, legal
experts do not specifically consider link
between the forensic expert’s internal
conviction and form of conclusions on

the basis of expert research results, in
particular, formulation of categorical and
probable conclusions.

Analysis of Essential Researches
and Publications

Individual aspects of the forensic expert’s
internal conviction were studied at
different times by: T. V. Averianova,
Yu. Arotsker, V. D. Arseniey,
O. Aubakirova, R. S. Bielkin,
M. Holovchenko, N. L. Hranat,
I. Klymenko, V. P. Kolmakov,
0. Konovalova, Yu. H. Korukhov,
V. Kudriavtseva, V. K. Lysychenko,
R. Ratinovy, H. M. Reznyk,
R. Rossynska, M. V. Saltevskyi,
. Ya. Sehai, E. B. Simakova-Yefremian,
Z. M. Sokolovskyi, O. R. Shliakhov,
V. D. Yurchyshyn, Ya. M. Yakovliev and
others. Analysis of research papers of
indicated authors demonstrates that
there is no consensus among scientists
concerning such important issues as the
essence of inner conviction, elements
of its structure and grounds. Insufficient
attention is also drawn to connection
of internal conviction with forms of the
forensic expert’s final conclusions based
on findings of carried out research.
The inner conviction of a forensic
expert has a complex nature, therefore it

fepp=<zbpr
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requires a complex approach to research
from the standpoint of psychology, logic,
epistemology and given the specifics of
forensic expert activity. This indicates
that the issue of internal conviction
necessitates further research. There is
a need to differentiate the approach to
the process of formation of the forensic
expert’s internal conviction, taking
into account his/her function in court
proceedings and peculiarities of obtaining
evidentiary information based on specific
expertise.

Research methods

Considering specifics of the set goal, the
following methods were selected for
research: the system-structural method (for
the systematic review and identification
of the grounds for the formation of the
forensic expert’s internal conviction,
arsing atall stages of forensic examination,
its essence and external manifestation);
the  comparative-legal  (to  compare
approaches of scientists to the probative
value of probable conclusions); the
formal-legal (as grounds for revealing the
procedural independence of the forensic
expert and wording the definition for
the concept of probable expert conclusion.
The indicated methods were applied as
interconnected and complementary,
which contributed to the completeness
of research and credibility of formulated
research conclusions and proposals.

Article Purpose

To determine grounds, essence,
conditions and manifestation of the

forensic expert’s internal conviction in
conclusions of performed research, the
concept and significance of probable
conclusions for criminal proceedings.
To analyze the content and determine
the objective and subjective grounds
for formation of the forensic expert’s
internal conviction, external forms of
its manifestation; find out reasons for
wording a forensic expert’s probable
conclusions and their probative value in
criminal proceedings; clarify the essence
of the probable conclusion term.

Main Content Presentation

In the criminal justice literature,
internal conviction relates to evidence
evaluation '. The internal conviction
concept is viewed as a means (method)
of evaluating evidence and as a result
of its evaluation. Internal conviction as
a method outlines the principle of free
evaluation and means that “no evidence
shall have any predetermined probative
value” (Part 2 of Article 94 of the
Criminal Procedure Code of Ukraine ?).
With regard to a forensic expert, free
expert evaluation means that the
forensic expert, given her/his specific
expertise, independently determines the
significance of individual features and
characteristics of objects under study.
Internal conviction as a result means that
the forensic expert draws a conclusion
on significance of established features
(combination of features) of objects only
after being convinced of this. This aspect
of inner conviction is the outcome of
the forensic expert’s creative thinking.
It is absolutely clear that both aspects

1 Banaapuyk B. B. Teopis i mpakTUKa KPEMiHAJIbHOTO IIPOLIeCyaJbHOTO JOKa3yBaHHSA : MOHOT'Pa-
¢isa. Xapkis, 2017. C. 118. URL: https://dspace.nlu.edu.ua/handle/123456789/13425 (date accessed:

04.12.2022).

2 KpumiHaTpHUI IpoIlecyaqbHUN KoZeKc YKpainu Bizg 13.04.2012 p. Ne 4651-VI (3i 3miH. Ta f0-
moB.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 04.12.2022).
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of the inner conviction concept are
inextricably linked.

For the first time about the forensic
expert’s inner  conviction  spoke
V. P. Kolmakov, a distinguished Ukrainian
criminalist, who believes that the forensic
expert’sinner conviction is “an instinct, not
a subconscious intuition; it is a consciously
and freely formed conviction (belief) that
has objective grounds enabling to draw only
one veracious conclusion” *. In forensic
expertology, the forensic expert’s inner
conviction is described as a complex,
multifaceted concept. Internal conviction
is considered as a mental, emotional and
intellectual state of a forensic expert,
which characterizes his/her confidence in
accuracy of judgments and conclusions, in
their representation of real facts *.

The structure of the forensic expert’s
inner conviction constitutes a set
of closely interrelated components:
epistemological, logical, psychological °.
The epistemological component means
the forensic expert’s sense of confidence
in validity of her/his specific expertise and
the entire research process, application
of science-based research methods,
established properties and features of
objects of forensic examination. The
logical component consists in the fact
that internal conviction is reasonable,
categorical and (according to the forensic
expert’s opinion) veracious and the
only possible conclusion concerning
addressed question, which is made on
the basis of observing laws and rules
of logic. The psychological conviction

component is the result of interaction
of a person’s mind, feelings and will,
a state of consciousness characterized by
confidence in the objectivity of obtained
data and determines readiness to take
further actions °.

The forensic experts internal
conviction is formed while research
in accordance with evaluation results
of established data. At all stages of
forensic examination (starting from
external inspection of provided objects,
subsequent identification of their features
and properties, and up to the formulation
of final conclusion), the expert evaluates
meaning of identified data, using specific
expertise and logic methods applied to
evaluate any evidence. Therefore, the
expert conclusion is based not only on
objective data identified as a result of
performed research but also on their
individual evaluation. The forensic expert
must understand factual data obtained as
aresult of conducted forensic examination
(for example, common and individual
handwriting features, quantitative and
qualitative glass composition, etching
traces on a document, etc.), evaluate
their reliability and significance for
resolving addressed question. He must be
sure that applied research methodology
(on the basis of specific expertise) has
established objectively available facts,
conclusions are a rationale of these facts,
and a conclusion drawn on their basis is
the only possible one.

The forensic expert’s inner conviction
is conditioned and associated with

3 Kosnmaxos B. I1. O BHyTpeHHEM yOeKZeHIN COBETCKOro CyAebHoro sxkcrepTa / Borpocst coser-

CKOM KPUMUHAJIUCTUKU. MockBa, 1951. C. 28.

4  BenkuH P. C. Kypc KpUMUHaINCTUKY : yueb. mocob. Mockea, 2001. C. 468.
5 TonoByeHko JI. M. OuiHKa BUCHOBKIB KPUMIHQ/IICTUYHOI eKCIIEPTU3U : aBTOped. ... JUC. KaH/,.

fopuz. Hayk. Kuis, 1999. C. 10.

6 Cepxeruu 1. P, Jlicinuna 0. O. IlcuxonoriuHi 0COBAMBOCTI BHYTPIIIHBOTO IIEPEKOHAHHS CY-
Zi. BicHuk JIb8i8CbK020 MOope08enbHO-eKOHOMIUHO20 YHisepcumemy. FOpuduuni nayku. 2022. Bum. 11.
C.53. DOI: 110.36477/2616-7611-2022-11-08 (date accessed: 04.12.2022).
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the principle of his/her procedural
independence  and  self-sufficiency.
Despite the lack of the rule that the forensic
expert provides a conclusion founded on
her/his inner conviction in procedural
codes, this provision is a logical result
of his/her position in criminal, civil, and
administrative proceedings. Thus, in
compliance with Art. 3 and 4 of the Law
of Ukraine On Judicial Examination 7, one
of the principles of forensic expert activity
is independence of the forensic expert
(procedural independence during conduct
of research and conclusion provision) and
prohibition of anyperson to interfere in
forensic examination conduct, as well as
to persuade a forensic expert to refuse to
provide conclusions and testimony (under
the threat of criminal liability stipulated
by law: Articles 364, 365, 373, 386 of the
Criminal Code of Ukraine 8).

The forensic expert makes
a conclusion on the basis of an objective
and comprehensive evaluation of carried
out research and in accordance with her/
his specific expertise. In addition, he/
she shall have the right to make a motion
for additional materials necessary for
providing a conclusion (opinion), and in
the event of their insufficiency, he/she is
obliged to inform about the impossibility
of compiling a conclusion (Article 69 of the
Criminal Procedural Code of Ukraine °).
Consequently, the question of whether
it is possible to draw a conclusion based
on submitted objects and materials, and
what exactly this conclusion will consist
of, is resolved by the forensic expert
relying on her/his inner conviction. The

forensic expert’s conviction has nothing
to do with the body (person) who ordered
forensic examination. At the same time,
the customer of forensic examination has
no right to force the forensic expert to
provide a conclusion of a certain content.
Neither the forensic science institution
head nor anyone else has such a right.

The indicated above means that
expert conclusions are grounded on her/
his conviction stemming not only from
objective results of his/her research
performed with the wuse of specific
expertise but also on subjective evaluation
of obtained findings. The forensic
expert’s internal conviction reflects the
expert’s confidence in the accuracy of
conclusions drawn by him/her. However,
the significance of the expert’s inner
conviction is not limited by this principle.
Forensic examination as a means of proof
establishes new evidentiary facts and
circumstances of a case, but at the same
time it is linked to the forensic expert’s
personality. Forensic examination cannot
be considered a source of evidence
unless the forensic expert has reached
a conclusion (conviction) as a result of
evaluating his/her research concerning
the fact that circumstances established by
him/her correspond to reality.

The psychological category of
internal conviction implies a certain
form of external manifestation, which
depends on procedural situation of
the subject in whom conviction arises.
The forensic expert’s inner conviction
manifests itself externally through
the answers provided by him/her in

7 IIpo cynoBy eKcIiepTu3sy : 3aKoH YKpainu Biz 25.02.1994 p. Ne 4038-X1I (3i 3miH. Ta fomos.). URL:
https://zakon.rada.gov.ua/laws/show/4038-12#Text (date accessed: 04.12.2022).

8 KpumiHanbHUH KoZeKc YKpainu Big 05.04.2001 p. Ne 2341-III (3i 3miH. Ta gomos.). URL: https://
zakon.rada.gov.ua/laws/show/2341-14#Text (date accessed: 04.12.2022).

9 KpuMiHaIbHUI IPOLIECYAIBHUU KOZEKC ...

17#Text (date accessed: 04.12.2022).

. URL: https://zakon.rada.gov.ua/laws/show/4651-
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response to questions posed. Therefore,
as a mandatory summary of evaluation
by the forensic expert of results of
research carried out by her/him, the
internal conviction should in all cases
acquire the character of judgments,
which are traditionally divided into
the following types: conclusions are
categorical (ambiguous, unconditional)
and conclusions about the impossibility
of resolving addressed question. Each of
the two mentioned judgment types about
the investigated fact is the result of the
forensic expert’s inner conviction *.

If the forensic expert has not reached
the state of internal conviction, he/she is
not absolutely sure in research results,
therefore he/she makes a conclusion
that is called probable (acceptable,
problematic) in forensic expertology.
Probable conclusions have been the
subject of a long-standing debate in
forensic and procedural literature:
scholarshave different opinionsregarding
their admissibility and probative value.

The majority of scientists, on the
basis of the lack of prohibitory rule as to

this matter in the criminal procedural
legislation, allow for the possibility of
presenting probable conclusions. At the
same time, individual legal scholars !
believe that probable conclusions cannot
be viewed as source of evidence, since
they are assumptions about facts (in this
way equating probable conclusions with
assumptions that are not accepted as
prosecution evidence as stated in Article
62 of the Constitution of Ukraine '?. Some
believe that intermediate facts, signs and
circumstances set forth in research part of
forensic examination, and which are the
basis for probable conclusions, possess
the meaning of indirect evidence 3. It
is important to note that the issue of the
truth and significance of the forensic
expert’s probable conclusions should be
addressed only after their verification and
evaluation in conjunction with all other
pieces of evidence collected in a case ™.
By admitting the existence of probable
conclusions, attention is focused on their
positive role in the investigation process
for gaining approximate, searching
information ' (in particular, concerning

10 FOpuwmmwuH B. [I. Anani3 Ta kracudikalis BUCHOBKIB eKCIIepTa Y KPUMIHAIBHOMY IIPOBaKEH-
Hi: TEOPeTUYHUH Ta IPAKTUYHUH acrieKTH. [Ipukapnamcekuil topuduunuii sichux. 2013. Bu. 1
(3). C. 442. URL: http://www.pjv.nuoua.od.ua/v1_2013/42.pdf (date accessed: 04.12.2022).

11 TIambko H. A. /loka3oBe 3Ha4eHHs BUCHOBKYy ekcnepra. Popym npasa. 2009. Ne 1. C. 411.

12 KoncTuTyuisa Ykpainu : 3aKoH YKpainu Big 28.06.1996 p. Ne 254k/96-BP (3i 3miH. Ta gomoB.) URL:
https://zakon.rada.gov.ua/laws/show/254k/96-ep#Text (date accessed: 04.12.2022).

13 Ckauxkosa T. 10. IIpo MOXXJINBICTh BUKOPHCTAHHS BUCHOBKIB KPUMIHaJIICTUYHUX €KCIIePTHU3 i3
BiporizHo GopMOI0 BUCHOBKY IIifl Yac pO3CaiJyBaHHI KPUMiHAIBHUX IIPOBaJKeHb. Haykosuil
8icHUK XepcoHcbKoeo depacasrozo yHigepcumemy. Cepis FOpuduuni Hayku. 2014. Bu. 4. T. 2. C. 248.

14 Bopo6uax A. P. BUCHOBOK €KcIlepTa SIK [PKEPeJIo [I0Ka3iB y KPUMiHAJIbHOMY IIPOBA/KEHHI :
JUcC. ... KaHz. opug. Hayk. Ozeca, 2019. C. 58. URL: http://dspace.onua.edu.ua/bitstream/hand
1e/11300/12104/%D0%94%D0%B8%D1%81%D0%B5%D1%80%D1%82%D0%B0%D1%86%D1%
96%D1%8F%20%D0%92%D0%BE%D1%80%D0%BE%D0%B1%D1%87%D0%B0%D0%BA%203.
pdfrsequence=6&isAllowed=y (date accessed: 04.12.2022).

15 Kiuumenxko H. I. Cyzosa ekcrieprosoris. Kypc sekuiii : mocibuux. Kuig, 2007. C. 158—159 ; Knu-
Menko H. I., Komoniok B. I1. CTpyKTypa i JoKa30Be 3HaUeHHsI BUCHOBKYEKCIIepTa SIK JOKyMeH-
Ta, o Bifob6pakye ioro gociimrenus. Teopia ma npakmuka cy0o8oi ekcnepmusu i KpUMiHaic-
muxu. 2009. Bu. 9. C. 217 ; EKcriepTH3u y CyZ0Bill IPaKTHULi : HayK.-[IPaKT. IOCi0. / 3a 3ar. pea.

B. T. Tonuapenka. Kuis, 2005. C. 263.
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versions to be verified ). Lastly, it is
proposed to view the forensic expert’s
probable conclusions as evidence since
the probable form does not automatically
deprive the expert conclusion of probative
value V. Indeed, any expert conclusion as
a document must fully meet requirements
of Art. 102 of the Criminal Procedure
Code of Ukraine '%; however, conclusions
worded in a probable form require a more
reasoned argumentation, stating grounds
for drawing up and explaining reasons for
impossibility of obtaining a conclusion in
a categorical form. From our perspective,
the expert conclusion as a procedural
document (regardless of the form of final
conclusions) is subject to evaluation as
source of evidence. Individual researchers
believe that, based on evaluation results
and verification, the forensic expert’s
probable conclusion acquires probative
value if it is later consistent with
other pieces of evidence collected in
proceedings . We view the last position
as the most appropriate.

As we see, terminology regarding
probable conclusions and their essence
should be clarified. First, it is necessary to
clearly distinguish between the concepts
of categorical and probable as they have
different etymological origins. Categorical
is based on certainty, which implies an
unconditional, non-alternative judgment.
The concept of possibility is the opposite
of categorical. The possibility concept is
the opposite of categorical. A conclusion

in the form of possibility assumes the
presence or absence of any fact, event.
The forensic expert’s lack of confidence
in resolving posed question should be
expressed precisely by the possibility term.
Another paired category is probability and
veracity. They characterize knowledge
from the point of view of its provenance,
reasonableness, persuasiveness,
correspondence to reality. Veracious is
knowledge which truth is confirmed by
certain data, probable is problematic
knowledge which truth has not been
proven: so the probable is opposed to
the veracious. According to Art. 94 of the
Criminal Procedure Code of Ukraine %,
veracity of the expert conclusion is
determined during evaluation by the
investigator, prosecutor, investigating
judge, court: along with other evidence
identified in the course of proceedings.
Therefore, the concepts of probable and
veracious characterize the degree of
proof of facts, knowledge form. In this
case, we are talking about the expert’s
subjective attitude to the degree of proof.
Thus, categorical conclusions should be
distinguished from veracious ones, and
possible ones from probable ones.

The expert research procedure in-
cludes certain stages. Based on the review
of submitted objects, her/his own specific
expertise and acquired experience, the
forensic expert proposes expert versions
depending on a question addressed to
him/her. The expert version is an expert’s

16 Jlucuuenko B. K., [Tupxasns B. B. Hcriosb30BaHMe ClIeaIbHbIX 3HAHUH B CI€ICTBEHHOH U CY-
nebHoI npakTuke : yueb. mocob. Kues, 1987. C. 90.

17 IOpuunmuH B. /. BUCHOBOK eKcIlepTa K JpKepeJsio JOKa3iB y KpUMiHaJIbHOMY IIpoleci VKkpaiHu :
JUC. ... KaHZ. I0puA. HayK. IBaHo-®PpaHKiBChK, 2007. C. 153.

18 KpuMiHAJIPHUHM IIPOLIECYIBHUN KOZEKC ...

17#Text (date accessed: 04.12.2022).

. URL: https://zakon.rada.gov.ua/laws/show/4651-

19 Adonin [I. C. [lesski 0cOBIMBOCTI BUKOPUCTAHHS HEKATETOPUYHNX BICHOBKIB €KCIIEPTa B SIKO-
CTi oKasiB. IlopieHanvHo-anarimuyHe npago. 2014. Ne 3. C. 193.

20 KpuMiHanbHUI IPOLIECYaIbHUU KOZEKC ...

17#Text (date accessed: 04.12.2022).

. URL: https://zakon.rada.gov.ua/laws/show/4651-
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reasonable assumption about properties
and condition of submitted objects, final
and intermediate circumstances to be
determined during research. Expert ver-
sions are put forward regarding various
characteristics of objects submitted for
forensic examination: nature and origin
of their features, the mechanism by which
features of one object appear in others,
the role of objects in the mechanism of
investigated events, information structure
of objects, etc. ?'. Versions are the basis
for choosing the methodology for subse-
quent expert research, in the course of
which they are verified and clarified, and
obtained results are the basis for moving
from a hypothesis to certain knowledge.
The set of data obtained as a result of fo-
rensic expert analysis forms the expert’s
internal conviction of confidence in the
veracity, falsity, and probability of a sug-
gested version. If source data provided to
the forensic expert are insufficiently infor-
mative in terms of its quantity or quality,
the methodology is flawed or there are no
certain research and development results
associated with a question posed, then the
forensic expert may develop an incom-
plete inner conviction about veracity of
obtained research results . The impossi-
bility of attaining veracious knowledge al-
lows for the probability of the existence of

a fact, but does not exclude another, oppo-
site conclusion about the one. According
to our terminology, such a psychological
state is embodied in formulation of a con-
clusion in the form of possibility *.

Thus, a possible conclusion of the
forensic expert is a version that is not
sufficiently substantiated by results of
conducted expert research, therefore
it is a form of resolution of addressed
question by a forensic expert. If the
forensic expert, within the limits of
her/his specific expertise and based on
materials submitted to him/her, is unable
to resolve the question (for example,
about fingerprinting), in individual cases
it can be resolved by the investigator and
the court, based on the entire body of
evidence, considering the forensic expert’s
intermediate conclusions. For this reason,
it is increasingly important to present
mentioned intermediate conclusions in
a clear, understandable way, so that they
can be used to prove actual circumstances
of a case in the future. Expert versions
(in the form of possible conclusions)
can confirm other evidence of criminal
proceedings. Analysis of judicial practice
for 2020 demonstrates that 86% of expert
conclusions in criminal proceedings
and 78% in civil cases are accepted as
a source of evidence in such a form *.

21 Illepb6akoscrkuii M. I. CyzoBa ekcrieproioris : mocibHuk. Xapkis, 2008. C. 117.

22 Georgiou N., Morgan R. M., French J. C. The Shifting Narrative of Uncertainty: a Case for the
Coherent and Consistent Consideration of Uncertainty in Forensic Science. Australian Journal
of Forensic Sciences. 2022-07-31. Pp. 6—9. DOI: 10.1080/00450618.2022.2104370 (date accessed:
04.12.2022) ; IsanoBuY A., Haymenko C., Bpioxaup C. OniHIOBaHHS ifeHTUGIKAIHHUX 03-
HaK II09epKy 3a pisHUX GOpM BUCHOBKY eKkcrepTa. Teopis ma npakmuka cydogoi ekcnepmusu
i kpuminaaicmuku. 2021. Bum. 3 (25). C. 106. DOI: 10.32353/khrife.3.2021.07 (date accessed:

04.12.2022).

23 CimaxoBa-€bpeMsaH E. B. TeopeTUKo-IIpaBOBi Ta MeTOZOJIOTIUHI 3acaZyl KOMILIEKCHUX CYZO-
BO-€KCIIepTHUX JOCIiXeHb : AUC. ... I-pa IopuJ. HayK. XapkiB. 2017. C. 225.

24 Illep6akoBcbkuil M. I. Cyze6Hast IpaKTHUKA OLIEHKU BEePOSITHBIX BHIBOZOB KCIIepTa. AKMYdAbHI
NUMAaHHA CY00801 eKCNepmonoeaii, KPUMIHAAICMUKL Ma KPUMIHAAbHO20 npouecy : MaT-nu 11 MixHap.
HayK.-IIpakT. KoHd. (Kuis, 19.11.2020). Kuis, 2020. C. 649. URL: https:/m3rkxutm8pk3eqapl5yn-
jvb3gjps8uao.cdn-freehost.com.ua/wp-content/uploads/2021/06/5fd09ad02772c.pdf (date accessed:

04.12.2022).
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Reasoned possible conclusions of the
forensic expert are quite admissible in
forensic expert practice, and probability
or veracity of facts and circumstances of
offense are established by the subjects of
proof themselves, evaluating totality of all
pieces of evidence collected in criminal
proceedings.

Conclusions

In compliance with performed analysis,
it is possible to single out certain
components of the forensic expert’s
internal conviction. The objective cognitive
basis of the forensic experts internal
conviction is objects submitted for forensic
examination, availability of developed
expert methods, scientific provisions of
a certain type of forensic examination,
clarified actual circumstances of the
offense, obtained research results in
the form of signs and characteristics of
objects. The subjective basis of internal
conviction is the forensic expert’s specific
expertise and personal experience. The
essence of internal conviction is the
forensic expert’s psychological state, his/
her confidence in objectivity and reliability
of obtained results, validity of their
interpretation and evaluation, and his/
her readiness to formulate conclusions.
The forensic expert’s inner conviction
is a feeling of confidence in accuracy
of his/her conclusion (opinion) and the
decision made on its basis. Internal
conviction is such a psychological state
when a forensic expert (relying on specific
expertise, scientific and methodological
principles of forensic examination) is
confident in the accuracy of a chosen
scheme and methodology of research of
submitted materials, results obtained,
their interpretation and evaluation, and
is ready to formulate answers to questions

addressed to him. The procedural
condition of objectivity, impartiality of
internal conviction is guaranteed by the
forensic expert’s independence.

The external manifestation of the
forensicexpert’sinner convictionislogical,
reasoned answers provided by him/her to
posed questions in the form of categorical
judgments. As a result of the insufficiency
or poor quality of the materials submitted
for forensic examination and/or the lack of
scientific and methodological principles
corresponding to addressed questions, the
forensic expert may still be uncertain in
research results; and the lack of internal
conviction can be embodied by the forensic
expert while formulating a conclusion on
the possibility of availability of facts and
circumstances. A possible conclusion
should be distinguished from a probable
one: it is a form of expert version, which
probability or veracity is determined by
the investigator, prosecutor, investigating
judge and the courtaccording to evaluation
of results of all pieces of evidence as
a whole.

BHYyTpilllHE NepeKOHAHHS
Ta (POPMH BUCHOBKIB €KCIIEpTa
Muxkoaa Jlemenmuoes

Memow cmammi € eusHavyumu nio-
cmasu, Cymwicme, ymosu i 6i000pasceH-
HS BHYMPIUHbLO2O TepeKOHAHH eKcnepma
Yy 8UCHOBKAX Npogedero20 00CAIONCeHHS, NO-
HAMMS Ma 3HA4eHHS LMOBIPHUX 8UCHOBKI8
015 KpUMIHAAbHO20 nposadiceHnHs. Jocse-
HeHHS 1I0CMABACHOL MeML CAA0 MONCAUSUM
3a805KU BUKOPUCTIAHHIO: CUCTIIEMHO-CTPYK-
mypHozo memody — 045 BU3HAUEHHS 0C06-
augocmeil QopmysanHs il 308HIUUHBOZO 6i-
006padcenns 6HYMPIUHBL020 TePeKOHAHMA
excrepma; NOPi8HAALHO-NPABOBOZO AHAL-
3y — 044 3icmasnenHa nidxodie Haykosyie 0o
00Ka308020 3HAYEHHS UMOBIPHUX BUCHOBKIE;
¢opmanvro-ropuduuHoz0o — 041 po3kpum-
s NpouecyanvHol He3anexcHocmi cy0o80eo
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excnepma ma (QOpMYAIOBAHHSA NOHAMMS
«MONMCAUBULL BUCHOB0K ekcnepma». 00’ek-
MUBHUM NIO/PYHMAM 8HYMPIUWHBL020 Nepe-
KOHAHHA eKcnepma € 00’ekmu ekcnepmusu,
excnepmHi memodukl, HAYKOBL MOAONHEHHS
excnepmua3u, —pezyavmamu  0OCAIONCeHHS,;
cyb’exkmueHuUM — cneuyianvHi 3HAHHA 1 0co-
6ucmuil doceid excnepma. Cymuicmio eHym-
DILHBO20 TNEPeKOHAHHA € NCUXOA02IHHUIL
Cmau excnepma, 1020 enesHeHicmuv Y 3006)-
Mux pezyavmamax il 20mogHicms gopmynio-
gamu ymosugodu. IIpoyecyanviy ymosy o6 ex-
MUBHOCMI, HeynepediteHICMb 8HYMPIULHbLO2O
NepPeKOHAHHA 2apaHImoBaAHO He3AAeHCHICTIIO
€y008020 excnepma. 308HIUHIM BUABACH-
HAM BHYMPIUHBOZ0 NEPeKOHAHHS eKcnepma
€ 8i0nogidi Ha nocmagaeni numarHs (y gop-
Mi KamezopudHux cyoiceHs). Bidcymuicmo
BHYMPIUHBL020 NEPEKOHAHHS eKCnepim Modice
emiaumu y (QopMyA08aHHi BUCHOBKY Npo
MOMCAUBICTG ICHYBAHHS 00CABUH 1 pakmig.
Moocauguil eucHogok caid gidpisuamu 60
imo8ipHo20. Moscausuil 8UCHO8OK € popmoto
eKCnepmHol 8epcii, IMOBIPHICTL Y1l JOCMOBIp-
HICMb AKOL 8U3HAYAIOMb 3d pe3yAvbmamamul
OUIHI0BAHHS CYKYNHO 8CLX 00KA3IB.

Kawwuoei caosa: xpuminanvie npogao-
senHs; cydosa ekcnepmusa; 8HYMpPIULHE Ne-
DEeKOHAMHSL eKcnepma; BUCHO80K eKcnepma;
IMOBIPHUIL BUCHOBOK eKcnepmad.
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Multidisciplinary forensic examinations reflect current tendency

OPEN 8ACCESS to integrate knowledge from various fields in order to objectively
and impartially solve tasks of court proceedings, as integration
of knowledge of specialists with different competences opens up
@ @ new prospects for development of forensic examinations. Forensic
economists who currently participate in multidisciplinary forensic

examinations involving various kinds of interaction, sequence and

degree of participation of each specialist in solving a common task

have not been left behind. Article Purpose: to study into the need

to develop scientific and methodological guidelines on the issues of

carrying out forensic economic examinations while considering

other types of forensic examinations. Leading methods of analysis

and synthesis have been applied. The research paper substantiates

the relevance of issues associated with conduct of forensic economic

examinations taking account other types of forensic examinations.

It is stressed that forensic economic examinations, during conduct
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of which results of other types of forensic examinations are used, do
not fall under the concept of multidisciplinary forensic examination,
since conclusions of other types of forensic examinations are not
the research object of forensic economic examination. The paper
emphasizes the need to develop an algorithm for conducting forensic
economic examinations taking into account other types of forensic
examinations. This will help forensic economists to use conclusions
of other types of forensic examinations in multidisciplinary research
without their evaluation, which in turn will enable to reduce the time
for conducting forensic examinations and contribute to obtaining
objective and unbiased expert conclusions.

Keywords: classification; forensic economic examination; set
of forensic examinations; multidisciplinary forensic examination;

research objects.

Research Problem Formulation

The key component for enhancing the
quality of expert support for justice
is improvement of the scientific and
methodological basis of forensic expert
activity, particularly forensic economic
examination.

According to the content of the
indicative list of questions that can be
posed for resolution in the course of
forensic economic examination (they
are determined by the requirements
of the Scientific and Methodological
Recommendations on the Preparation and
Appointment of Forensic Examinations and
Expert Research !), forensic economists
address the issue of the documentary
evidence of reasonableness in relation
to the presentation of various types of
economic operations in accounting by
the economic entity, particularly taking
into account conclusions of other types
of forensic examinations. As of today,
there is no certified expert methodology

for conducting forensic economic
examinations considering other types of
forensic examinations.

Analysis of Essential Researches
and Publications

The issue of scientific and methodological
support for activities of Ukrainian
forensic science institutions is especially
important for researchers. It has been
widely covered in research papers by
leading Ukrainian and foreign specialists
in the field of forensic expertology,
including T. V. Averianova, L. Yu. Arotsker,
V. D. Arseniev, V. D. Basai, V. V. Biriukov,
A. 1. Vinberh, O. O. Eisman, O. M. Zinin,
A. V. Ishchenko, N. I. Klymenko,
M. V. Kostytskyi, V. K. Lysychenko,
0. M. Lytvynov, H. M. Nadhornyi, I. V. Pyrih,
M. Ya. Sehai, E. B. Simakova-Yefremian,
I. Ya. Fridman, M. H. Shcherbakovskyi,
and others.

An important role of forensic econo-
mic examination during investigation of

1 IIpo 3aTBepXeHHs IHCTPYKLil IIpO IpHU3HAYEHHS Ta IIPOBEJEHHS CYZOBUX €KCIIEPTU3 Ta
€KCIIePTHUX JOCTiKeHb Ta HayKoBO-MeTOAMYHUX PEKOMeHJAIil 3 IUTaHb IiATOTOBKU Ta
NIpU3HA4YeHHsI CyZOBUX eKCIIEPTU3 Ta eKCIEePTHUX AOCTi/KeHb : Haka3d MiH'iocTy VkpaiHu
BiZ 08.10.1998 p. Ne 53/5 (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/z0705-

98#Text (date accessed: 29.11.2022).
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crimes in the field of construction and
peculiarities of its appointment have
been stressed in research papers by
A. Zapototskyi ? and A. Lysenko °.

R. V. Rudzevych believes that
discovery of the truth in investigation of
economic crimes while appointment of
multidisciplinary forensic construction-
technical and economic examination is
only possible with a systematic approach
by the investigator to the process of
formulating questions that are posed for
resolution by forensic experts in both
areas of expertise, and in the availability
of all research objects required for
performing forensic examination *
I. L. Shebalkov and co-authors note that
questions being solved by forensic experts
after appointment of multidisciplinary
expert research require the investigator
to provide a detailed and complete
presentation of all circumstances of
investigated event during collection and
preparation of materials. This will further
contribute to a complete and high-quality
expert research °.

Therefore, we assume that the
issue of carrying out forensic economic
examinations taking into account other
types of forensic examinations is not
sufficiently disclosed in modern scientific
and methodological developments.

Article Purpose

To study into the need of developing
scientific and methodological guidelines
for the issues of conducting forensic
economic examinations considering other
types of forensic examinations.

Research methods

The methods of analysis and synthesis have
been applied while research. The analysis
method consists in the mental dissection of
holistic research subject into components
for their in-depth study on the basis of
certain signs, characteristics and relations.
The synthesis method lies in combining
previously identified elements into a single
whole, which takes place according to
certain signs, properties, and nature of
relations.

Main Content Presentation

Forensic examination is focused on the
use of achievements from various fields of
scientific knowledge in court proceedings,
therefore its nature is integrative. In this
regard, taking into account conclusions
of other research types while conducting
forensic economic examinations is a form
of specific expertise integration.

2

3

3anoroupkuit A. OCOGIMBOCTI IIPU3HAYEHHS CYAOBUX €KCIIEPTHU3 IIi/l 4ac YCTAHOBJIEHHS 00-
CTaBUH, SIKi MalOTh 3HAYEHHS B IIPOIleCi po3CIiZlyBaHHs 3J104uHIB y cbhepi OyaiBHunTBa. I1i0-
npuemcmeo, eocnodapcmeo i npaeo. 2017. Bun. 6. C. 173—177. URL: http://nbuv.gov.ua/UJRN/
Pgip_2017_6_40 (date accessed: 29.11.2022).

Jlucenko A. M. EKOHOMIYHI ZJOC/Ti/)KEHHSI OIlepaliil, I0B’sI3aHNX 3 BUKOHAHHIM OyZiBeIbHUX
po0iT i3 3asy4eHHSIM OIO/KETHUX KOIUTIB. Teopis ma npakmuka cy0oeoi ekcnepmusu i Kpumi-
Hanicmuxku. Xapkis, 2008. Bum. 8. C. 515—519. URL: https:/www.hniise.gov.ua/user_files/File/
files/2008.pdf (date accessed: 29.11.2022).

PyzzeBud P. B. Oco61rBOCTI IpU3HAUYEHHS KOMILIEKCHUX Oy/iBeJbHO-TEXHIYHUX T €EKOHOMIY-
HUX eKcnepTus. Teopis ma npakmuka cydoeoi ekcnepmu3u i Kpuminasicmuku. Xapkis, 2020. Bum.
22. C. 393—405. DOI: 10.32353/khrife.2.2020.32 (date accessed: 29.11.2022).

[Te6ankos 1. JI., [Tanuyk IO. B., I'yceiinos P. H., CynpyH B. C. AKTyanbHi n1po6ieMu KOMILIEeK-
CHUX CyZ0BO-€KCIIePTHUX JOCJIi/PKEHb I1i/] YaC BU3HAYEHHS IOPSAKY il TOKEKHUX MiZPo3zi-
niB JICHC Vkpainu. Teopis ma npakmuxka cy0ogoi ekcnepmu3su i kpuminasicmuxu. Xapkis, 2020.
Bur. 22. C. 416—425. DOI: 10.32353/khrife.2.2020.34 (date accessed: 29.11.2022).
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Multidisciplinary forensic examination
reflects current tendency of science and
practice: integration of knowledge to solve
urgent tasks of court proceedings. The
development of multidisciplinary research
is one of the results of the influence of
scientific and technical progress in the field
of forensic science and acceleration of the
processes of integration and differentiation
of knowledge in forensic expert activity.
Integration of knowledge of specialists in
different fields opens up new prospects for
the development of forensic examination;
the needs of judicial and investigative
practice increasingly require resolution
of issues that are at the intersection of
different sciences. An integrated approach
helps to build up a more complete and
adequate picture of the research object
in contrast to separate subject-specific
approaches. This is a key indicator of
scientific research efficiency. Furthermore,
practice shows that application of a set
of methods and technical means can be
fruitful in solving tasks, leading to the
development of new fields of scientific
knowledge. This, in turn, introduces
interdisciplinary  scientific  disciplines
determining patterns of their practical
application. Researchers and practitioners
have come to a conclusion that only
through multidisciplinary research can
a comprehensive study of the same object
be achieved °. The development of forms
of interaction between forensic experts
is closely linked to procedures for solving
integration tasks, and their reasonable
construction is impossible without the
development of the basic principles of

such cooperation. It is difficult to imagine
an adequate level of cooperation between
forensic  experts without organized
professional communication of forensic
examination subjects ’.

AccordingtoClause1.2.14of theScientific
and Methodological Recommendations on
the Preparation and Appointment of Forensic
Examinations and Expert Research &,
“multidisciplinary is forensic examination
carried out with application of specific
expertise from various fields of science,
technology or other specific expertise (of
different branches within the same field of
expertise) to solve one joint (integration)
task (issue). Forensic experts from forensic
science institutions along with forensic
experts from institutions and services
(subdivisions) of other central executive
bodies or other specialists who do not
work in state specialized forensic science
institutions may be involved in forensic
examinations if necessary.

Forensic economic examinations, in
the course of which results from other
types of forensic examinations are used
do not fall under the above concept. This
is because specific expertise in the field of
economics is applied during their conduct;
and conclusions of forensic experts in
other areas of expertise are used as source
data without their analysis and evaluation.

Forensic expert practice demonstrates
that it is hard (and sometimes even
impossible) for forensic experts specialized
in different types of researches to solve
posed task within the framework of
multidisciplinary forensic examination. It
can be due to various circumstances (for

6 Maiinc H. I1. 06 aKkTyaapHOCTH UCIIOIb30BAHUSI KOMILIEKCA 3HAHUH B Pa3IMYHBIX HAIlpaBJie-
HUSIX CyZeOHOM 3KCIIepTU3bL. Dkcnepm-kpumunaucnt. 2008. Ne 4. C. 5—7.

7 CimakoBa-€dpemsH E. B. CyrHicTh cy0ekTa iHTerparii 3HaHb [IPU IPOBEAEHH] KOMIIEKCHUX
CYZOBO-eKCIIEPTHUX JOCHiKeHb. Teopis ma npakmuka cy0oeoi ekcnepmu3u i KpUMIHAAICMUKLU.

XapxkiB, 2006. Bui. 6. C. 108—117.
8 IIpo 3aTBepAKeHHs IHCTPyKIIi ...
(date accessed: 29.11.2022).

. URL: https://zakon.rada.gov.ua/laws/show/z0705-98#Text
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example, complexity and short time frame
for conducting each type of research,
the influence of conclusions of already
carried out forensic examinations on
expediency of carrying out others or, on
the contrary, involving forensic experts in
other areas of expertise in order to fully
ascertain case circumstances, which are
the subject of court proceedings or pre-
trial investigation).

That is why an alternate conduct of
various types of forensic examinations
while solving multidisciplinary tasks
sometimes optimizes the process of expert
support of justice. As an example, to
calculate deviation of the purchase price
of products from its market price in non-
compliance with the tender procedure,
merchandising research was conducted.
It helped to determine that the purchase
price is equal to or less than the average
market price. In such a case, it would not
make sense to appoint forensic economic
examination after receiving a conclusion
from a forensic merchandising expert
(who was hired to determine the total paid
deviation for the entire delivery batch), as
this would save time for the investigator
when making a procedural decision.

The concepts of multidisciplinary
forensic examination and set of forensic
examinations ° are distinguished in the
scientific literature. A distinctive feature
of multidisciplinary forensic examination
is solution of related issues of different
types and classes of forensic examinations,
which cannot be solved by applying
expertise from one field. The procedure for
conducting research, along with sequence

and terms of performing individual
researches, are determined by a meeting of
all co-executive forensic experts that must
be organized by the Expert Committee
Head, taking into account functions of each
forensic expert participating in forensic
examination. Obtained results are also
evaluated collectively.

If solution of questions belonging to
different types of forensic examinations
is implemented by forensic experts in
different specializations in relation to
the same objects without a joint research
and without a collaborative evaluation of
obtained results, then this is viewed as a set
of forensic examinations °. In such cases, it
is required to keep in mind possible options
for conducting joint research and priorities
of actions of forensic experts from diverse
fields in research on a common object. It
is also important to consider types and
sequenceofapplicationofresearchmethods
while observing the rules of storage and
handling of objects. Investigators or courts
may use results of such a research while
dealing with particular cases, although
the current criminal procedure legislation
does not explicitly indicate conduct of
multidisciplinary forensic examination.
In spite of this, multidisciplinary forensic
examinations are used more and more
frequently, which is evidenced by a high
efficiency of such forensic examinations,
ample possibilities of a combined,
synthesized application of knowledge from
various fields of science and technology.

Although forensic experts from various
areas of expertise are not required to make
a joint decision during conduct of a set of

9 BeperyH I. C. Oco6nuBOCTi Ta BiIMIHHOCT] IOHSATH «KOMILIEKCHA €KCIIEPTH3a» Ta KKOMILIEKC
excriepTus». Bichux OHJICE. 2018. Bum. 3. C. 14-17. URL: http://ondise.od.ua/DOC/vipusk3/os-
oblivostitavidminostiponyatkomplecexpertiza.pdf (date accessed: 29.11.2022).

10 Kopyxos 0. I. TeopeTrdecKuii, METOANUYECKUH U IIPOLIeCCYaNbHBIN ACIIEKThl KOMIIIEKCHBIX
9KCIIEPTH3 U KOMIIJIEKCHBIX HCCIeZ0BAHUH. [Ipobiembl opeaHu3ayuul i nposederus KOMNAEKCHbLX
IKCNepmu3 U IKCNepmHuLX UCCcAe008aHuUll : MaT-1bl Bcecoros. Hayd.-ipakT. KoHD. Mocksa, 1985.

C. 31.
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forensic examinations (which does not
make it possible to qualify their actions
in procedural terms as multidisciplinary
forensic examination), forensic economists
might consider conclusions of other
forensic  examinations,  synthesizing
different areas of knowledge while using
a conclusion of the forensic expert from
another area of expertise. Therefore,
in case of performing a set of forensic
examinations, the moment of synthesizing
various fields of expertise is deferred in
time until completion of the last forensic
examination.

For this reason, epistemologically, we
believe that concepts of multidisciplinary
forensic examination and set of forensic
examinations  are  equivalent and
permissible for all forms of integration
whileimplementing forensic examinations.
On the other hand, in court proceedings
the concept of multidisciplinary forensic
examination is exclusively procedural,
i.e., the one that presupposes integrating
different competencies in one expert
research, although it does not specify in
advance the option for their integration
(it may not be known at the initial stage
of forensic examination appointment).
This does not imply that appointment of
multidisciplinary forensic examination is
reducible to combination of an arbitrary
set of specialists in one research, which
will potentially enable the integration of
their specific expertise. Such a possibility
is predetermined by the unity of research
object, which is determined firstly by
intersection of related knowledge, and
secondly by specifics of the expert task.

In the general sense, the research
subject is contained within an object. The
object and subject of research relate to
each other as general and separate. With
application of specific expertise, a part of
the research object is distinguished as the
research subject, therefore the forensic

expert directs his/her main attention
towards it.

When studying conclusions of other
types of forensic examinations, the
forensic economist does not apply her/
his specific expertise, which is one of
the key features of the research object of
forensic economic examination. For this
reason, conclusions of forensic economic
examination and conclusions of remaining
forensic examinations taken into account
during its compilation are components
necessary for the court (investigation) to
adopt an objective decision on the merits of
a case. One component determines certain
factual data for clarification of which there
is a need to apply specific expertise (not
in the field of economics). The second
component, based on economic expertise,
uses the data from the first component to
establish factual circumstances.

From our perspective, taking into
account conclusions of other types of
forensic examinations by forensic experts
is a way of expanding basic information
concerning research objects or case
circumstances, data about are partially or
completely lacking in objects submitted for
research; or the use of such information
in the course of forensic economic
examination is possible only after it
has been processed by forensic experts
specialized in other research types based
on their areas of competence, which is
determined by tasks for this type of forensic
examination.

In order to develop an approximate
range of questions that can be addressed for
solution by forensic economists, you must
first determine which forensic examination
conclusions can be useful during conduct
of forensic economic examinations. This
involves creation of a classification of sets
of forensic examinations with application
of a set of classification features, groups
and their interconnections.

165


https://doi.org/10.32353/khrife.1.2022.07

Theory and Practice of Forensic Science and Criminalistics. Issue 4 (29)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

Vagueness and incompleteness of
the current Cclassification of forensic
examinations sometimes may lead to

limitation of the range of issues addressed
by forensic experts, or to their inaccurate
interpretation.

New classes, kinds and types of forensic
examinations are developed differently:
they can arise within existing ones; in the
event of emergence of new research objects
and new tasks; the development of a type of
forensic examination can lead to formation
of a new class. The emergence of new kinds
and types of forensic examinations is also
related to emergence of new forms and
manifestations of crime. In such cases, the
need for efficient and quick adaptation of
judicial and investigative practice to new
criminal-legal realities determines the
emergence of new ways and methods of
applying specific expertise in the process of
proof. All of this results in transformation
of classifications of forensic examinations,
which, in turn, prompts a theoretical
rethinking of the grounds and principles of
their development.

Classification of forensic examinations
has theoretical, applied and procedural
significance. As it is known, classification
is a system of dividing any homogeneous
objects or concepts into classes relying on
certain common features or criteria (in our
case: forensic economic examinations).
A result of forensic economic examination
classification is a systematic unit: class,
type, kind and subkind, enabling to study
and understand the classification object in
a greater depth.

Traditionally, the issue of selecting cri-
teria for classification of forensic econom-
ic examinations is a complicated one since
various factors can be taken as their basis.
Thus, it is possible to combine forensic ex-
aminations by complexity, scope of the orig-
inal document, execution period, research
subject and by other common external and
internal features.

Within the scope of our research, the
only possible classification feature of the
sets of forensic economic examinations is
types of forensic examinations conducted
in combination with forensic economic
examinations. A distinctive feature of such
sets of forensic examinations is that forensic
economic examination is carried out last
and it takes into account conclusions of
those already performed.

When carrying out forensic economic
examinations, conclusions of the following
types of forensic examinations are most
often considered: merchandising research;
auto-merchandising experts; construction
and technical; environmental.

However, in our view, classification
should not be limited only to the most
common cases or even exclusively to sets
of forensic examinations that took place
in forensic expert practice. Considering
that forensic economic examination may
take into account conclusions of other
kinds of forensic examinations, cases
of sets of forensic examinations taking
place in forensic expert practice can only
be described based on it, while the rest
of cases can be predicted since there
is currently no information about the
impossibility of the existence of certain
types of sets.

Sets of forensic economic examinations
can be classified according to the following
kinds (subkinds):

+  economic-forensic set (subkinds are

a combination of forensic economic
examination with forensic handwrit-
ing one; forensic linguistic examina-
tion of speech; forensic document
examination; examination of weap-
ons and traces and circumstances
of their use; trace evidence analy-
sis (except for studies of traces of
damage to clothing associated with
simultaneous infliction of physical
injuries, which are carried out in
the bureau of forensic medicine);

166



Kostiantin Kapustnik, Olexiy Khomutenko, Pavlos Kipouras. On Improvement of Scientific

and Methodological Basis for Conducting Forensic Economic Examinations Considering Other Types

of Forensic Examinations (review article). DOI: 10.32353/khrife.4.2022.09

phototechnical, forensic portrait
examination; forensic hologram ex-
amination; forensic audio and video
examination; blast; anthropogenic
explosions; materials, substanc-
es and products (paint and varnish
materials and coatings; polymeric
materials; fibrous materials; petro-
leum products and fuels and lubri-
cants; glass, ceramic; narcotic drugs,
psychotropic substances, their an-
alogues or precursors; alcohol-con-
taining mixtures; soils; metals and
alloys and products from them;
availability of harmful substanc-
es (pesticides) in the environment;
substances of chemical industry
and specialty chemicals; foods; high-
ly toxic substances); forensic biologi-
cal examinations);

economic-engineering-technical  set
(subkinds are a combination of
economic with engineering-trans-
port (automotive, transport trace

evidence, railway-transport);
road-technical; construction-tech-
nical; appraisal-construction;

land-technical; appraisal-land; fo-
rensic examination on land man-
agement; fire-technical; life safety;
mining-technical; engineering-en-
vironmental; electrical engineer-
ing; computer; telecommunica-
tions; electric transport; forensic
examination of elevators’ technical
condition; engineering-mechani-
cal; water-technical; forensic avia-
tion-technical examinations);

economic set (subkinds are a com-
bination of economic with foren-
sic accounting and tax accounting
examinations, financial-economic
activities and financial and cred-
it operations. In forensic expert
practice, there have been cases re-
garding appointment of forensic
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economic examinations taking into
account conclusions of other foren-
sic economic examinations. The
need for such sets is due to the ne-
cessity to expand already conducted
research in the absence of objects
that have already been studied, or
in the impossibility of spending ad-
ditional time on their re-processing
without analysis, that is, as initial
data);

economic-merchandising set (sub-
kinds are a combination of eco-
nomic with forensic examinations
of machines, equipment, raw mate-
rials and consumer goods; military
property, military equipment and
weapons; forensic transport and
merchandising examination);

a set of forensic economic exam-
inations and forensic examination
in the intellectual property field
(subkinds are a combination of
forensic economic examination
with forensic examinations of
literary and artistic works; pho-
nograms, video grams, programs
(broadcasts) of broadcasting or-
ganizations; inventions and util-
ity models; industrial samples;
plant varities and animal breeds;
commercial (brand) names, trade-
marks (marks for goods and ser-
vices), geographical indications;
integrated circuit topographies;
trade secrets (know-how) and ra-
tionalization proposals; forensic
economic examination in the in-
tellectual property field);

economic and psychological;

economic and art;

economic and environmental;
economic and military;

economic and veterinary,

economic and gemmological;
economic-historical-archaeological.
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It is obvious that provided classification
of sets of forensic economic examinations is
inexhaustible. Its update is due primarily to
the need to solve new tasks as to objects that
were not previously forensic examination
subjects. In view of the above, the suggested
basic scheme for classification of economic
sets of forensic examinations may be trans-
formed in the future, considering new ex-
pert tasks and expertise.

Conclusions

The lack of a separate methodology for
conducting expert research of accounting,
tax accounting, and reporting documents,
documents about economic activity, as well
as documents of financial and credit opera-
tions, which would take into account conclu-
sions of forensic experts specialized in other
areas (for example, construction and techni-
cal, merchandising, environmental, hand-
writing examination, questioned document
examination, etc.), necessitates its develop-
ment. In this regard, it is vital to adopt a uni-
fied approach to conducting sets of forensic
economic examinations related to the confir-
mation of the validity of documentation by
enterprises, institutions, and organizations
engaged in various types of economic activ-
ities. This should include examining their
quantitative and value indicators while taking
into account remaining factual circumstanc-
es of a case that support conclusions drawn
from other types of forensic examinations.

Such a methodology will practically
help forensic economists to use conclusions
of other types of forensic examinations
without  evaluating  them,  thereby
optimizing the terms of conducting forensic
examinations and contributing to obtaining
objective and unbiased conclusions. It will
ensure transparency in the course of expert
research, making it impossible to raise
questions about completeness and validity
of research, as well as compliance with the
limits of its competence.

IIMoa0 BAOCKOHAIEHHS
HAYKOBO-MeTOJUYHOI 0a3u
NPOBeIeHHS CY0BO-eKOHOMIYHUX
eKCIepTH3 i3 ypaxyBaHHAM iHIIMX BUJIB
eKcrepTu3 (OIIAZ0Ba CTATTS)

Kocmanmun Kanycmnuxk,
Oaekciii Xomymenko, Ilasaoc Kinoypac

Komnaekchi ekcnepmusu 8i0obpascaioms
cywacHy menOeHyilo 00 iHmMezpayii 3HAHbL
y pisHuX cepax i3 Memoro 00 eKMuUBH020 ma
HeynepeodiceH020 po3g’a3anHs 3aedanb cydo-
wuHcmea, adijce iHmeepayis 3HaHbL Gaxisyis
Pi3H020 npoginto 8i0Kpusac HOBL nepcnekmu-
8u possumky cydosux excnepmus. He sanu-
WUAUCS OCIMOPOHb  eKCNepmu-eKOHOMICTLL,
Kl Hapasi bepymbv yuacmov Y KOMIAEKCHUX
excnepmu3ax, o nepedbauaromeo pisHi ¢op-
MU 83aEm00il, NOCAIO08HOCTL MA CMyneHi
yuacmi KOiH020 axisys 8 po3s’s3aHHi
CninvHoz0 3ae0anHs. Mema cmammi: Jo-
cnidumu HeobXiOHiCMb po3pobAeHH HAYKO-
60-MemoJUHHUX peKoMeHOayill i3 NUmaHby
nposedeHHs CY0080-eKOHOMIUHUX eKCepmu3
3 ypaxyeannam iHwux eudig excnepmus. Ak
nposidHi 3acmoco8ano memodu amanizy ma
cunmesy. Ob6SpyHMOBAHO AKMYAALHICTL NU-
Mans, no8’a3aHuUx i3 npogedeHHAM Ccy0080-
eKOHOMIYHUX eKCnepmu3, AKL 8paxogyiomb
iHW eudu excnepmu3. 3a3Ha4weHo, Wo cyoosi
eKOHOMIUHI eKcnepmuau, nid 4ac 8UKOHAHHS
AKUX BUKOPUCTOBYIOMb Pe3yAbMAMU THULUX
sudie excnepmus, He nidnadaiomuv nid no-
HAMMS KOMNAEKCHOL eKCnepmu3u, OCKIAbKU
BUCHOBKLL CY008UX eKCnepmu3 IHWUX 6udig
He € 00’ckmom docaiOmcenHs cydogoi exo-
HOMIYHOL ekcnepmusu. Ykasano Ha Heobxio-
HICMb po3pobAeHHS anzopummy npogedeHHs
€y0080-eKOHOMIYHUX eKCNepmu3 i3 ypaxyeaH-
Ham THwux eudie excnepmus. Lle donomodce
daxisyam cydogoi eKOHOMIUHOL eKcnepmu3u
BUKOPUCTMO8Y8AMI BUCHOBKU THWUX 6U0i8
eKcnepmu3 y KOMMNAeKCHOMY 00cAiOHceHHT be3
1X OYIHI08AHHS, W0 0ACMb 3MO2Y CKOpOMUmu
CMPOKU NpogedeHHs eKCrlepmU3 i Cnpusmume
OMPUMAHHIO 00’ €EKMUBHUX | HeynepeoHceHUX
eKCTIepMHUX BUCHOBKIB.
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Kawuogi caoea: xnacugikayis; exo-
HOMIYHA eKCTIepmu3a; KOMIACKC eKCnepmus;
KOMNJAEKCHA eKkcnepmu3d; o6’ekmu  0ocai-
OxHcenHsL.
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The theoretical-methodological foundations of the development
of forensic economic examination regarding the determination of
classification features of its species composition have not only the-
oretical-methodological, but also direct practical significance in the
activities of expert economists, as well as judicial investigative bodies
in the event that the latter appoint this type of examinations. This
research paper’s purpose is to study the criteria for the classification
of forensic economic examinations, established by soviet scientif-
ic thought, aimed at improving the systematization of their species
composition. Using the techniques of analysis, synthesis, induction,
deduction and generalization, it was determined that the emergence
of new types and sorts of forensic economic examinations depends
on factors that can be combined into two groups: 1) socio-economic
relations — a change of their format; 2) judicial and investigative
practice —emergence of new objects of research and tasks; 3) economic
offenses — new ways, techniques of committing economic crimes. It
has been established that the structural differentiation of this type of
forensic examinations is due to the procedural needs of the judicial
and investigative practice. It has been found that the criterion for
systematization of the species composition of forensic examinations
belongs to the economic plane, namely to the distribution of social
production into the spheres of material and immaterial production.
The next stage of the distribution of economic examinations is to
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the relevant industries according to certain types of activity with the
definition of the main criterion of classification — according to the
type of production activity. Thanks to this, compliance with the set
of requirements for the scientifically based selection of classification
criteria with the distinction of sorts and types of economic examina-

tions is ensured.

Keywords: forensic economic examination; judicial system;
classification features; classification criterion; economic relations;

types of activities.

Research Problem Formulation

Science as a way of learning the surround-
ing reality has an appropriate method-
ological base which includes principles,
basic categories, methods, techniques,
etc. Among them, such a necessary and ef-
fective methodological tool of knowledge
as a classification which is used to group
system elements (objects, phenomena,
processes) according to stable features
which greatly facilitates epistemological
processes in the study of system function-
ing, is singled out.

Currently, forensic economic exam-
ination, as one of the most important tools
of judicial system, has particular issues in
its development. First of all, this refers to
the lack of criteria for the classification
of forensic economic examination estab-
lished by law. Given forensic examination
is one of the most widespread and essen-
tial, and its importance as an effective and
preventive tool, which is used by forensic
investigative bodies aimed at investigating
and preventing economic crimes, has no
doubt. Domestic scientific research on the
development of a single classification fea-
ture that would meet scientifically based
requirements continues until now, causing
certain discussions points, which will be
mentioned later. This is a factor that re-
strains the methodological and methodical
development of various types of economic
examinations and at the same time high-

lights the potential of further scientific re-
search.

The above-mentioned methodolog-
ical issue, on the one hand, is due to in-
sufficient scientific development of clas-
sification as a research method. On the
other hand, its cause is the turbulence
of economic process which is character-
istic not only for the domestic economic
environment, but also for the economic
systems of other countries of the world,
in particular with the developed market
economy. Considering the economic sys-
tem as a set of deterministic relationships,
it can be noted that the stabilization of
economic processes will lead to similar
positive transformations in the theoreti-
cal and methodological base of economic
sciences, which collectively form the basis
for the development of forensic econom-
ic examination. Such dependence can be
traced extremely clearly.

Taking into account the work of the-
orists and practitioners of forensic eco-
nomic examination, it is possible to state
with high probability that the criterion for
a scientifically based classification of the
species composition of forensic economic
examination (during a thorough analysis
of economic processes and their impact on
other spheres of human activity) should be
sought in the economic plane, about which
will be indicated later.

Undeniably, solving of this issue
will add clarity and systematicity to the
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investigations, we believe that the features
of forensic economic examination as one
of the most important definitions of clas-
sification methodological issues in the de-
velopment of forensic economic expertise
require further scientific research.

Article Purpose

Carrying out a systematic analysis of the
classification criteria of forensic economic
examinations to improve the systematiza-
tion of their species composition in mod-
ern conditions.

Research methods

The following methods of scientific reason-
ing were used during the research analysis,
synthesis, induction, deduction, general-
ization.

Main Content Presentation

The concept of classification (from Latin
classis — rank, class and facio — do) means
dividing a set of any objects (elements) into
groups (subsets) based on common fea-
tures. To classify correctly, the following
requirements should be met: 1) subsets
should not overlap (contain common ele-
ments); 2) sums of subsets give the initial
set of classified objects; 3) each element be-
longs to a specific class; 4) sets are divided
into groups based on one feature . In ad-
dition, it should be noted, the classification
is a necessary condition of the cognitive
process, and in scientific practice, the clas-
sification systems are taken into account,
which make it possible to demonstrate
the fundamental patterns of movements
and development of objective reality. That

is, classification as an integral component
of scientific research and one of the most
important methodological procedures is
characterized by the distribution of sub-
jects according to common features with
the formation of a certain system of classes
of this set of subjects. At the same time, the
tasks that are solved as a result of classifica-
tion are as follows:

+ development of general principles
of division objects, phenomena
and processes into certain group;

« identification of common features
of a certain group;

+ direct grouping of objects, phe-
nomena and processes.

From an epistemological point of
view, the above makes it possible to learn
the regularities of the emergence and
development of objects, phenomena and
processes. Attempts to clasify forensic
examinations were carried out during the
time of command-administrative economy,
to which many scientific works are assigned
of domestic scientists that contribute to the
controversy regarding the definition of this
criterion.

The classification of forensic economic
examinations is an objective, necessary
process and an important methodological
issue that expert science investigates.
For a more in-depth and comprehensive
coverage of the mentioned issue, it is
worth paying attention to the key moments
in the evolution of forensic economic
examination, which at the beginning of
its emergence and formation was called
forensic accounting.

Forensic accounting examination as
a special institute of expert accountants
began to develop in 13%—17% C. 3. And

12 VkpaiHCbKa paAsHCBKA eHIUKIoneis : y 12 . T. 5. Kuis, 1980 / 3a pez. M. II. Baxxana. 542 c.
URL: https://leksika.com.ua/19120918/ure/klasifikatsiya (date accessed: 10.11.2022).

13 Ilanuenko I. A. Etanu po3BUTKYy cCyzoBO-Oyxranrepchkol ekcrmeprusu. URL: http://www.
rusnauka.com/19_NNM_2007/Economics/23348.doc.htm (date accessed: 10.11.2022).
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it was in the 17" century in Western
European countries, the formation of an
industrial type of production took place
(the emergence of new types of production
based on the achievements of science and
technology, an unprecedented increase
in the volume of trade and the circulation
of large capital), and therefore market
relations. Accordingly, this examination
was in demand due to the rapid
development of socio-economic relations
based on the intensification of commodity
and monetary exchange.

The end of the 19th and the beginning
of the 20th centuries became the next
key stage in the transformation of this
examination. Against the background of
historical changes in economic relations
with the transition of the domestic economy
to market principles of management (the
format of economic relations between
economic entities changed radically,
which was reflected in other spheres of
activity), forensic accounting examination
at the structural level was downgraded to
a species, and the class was called forensic
economic examinations.

The need for the classification of
forensic economic examinations against
the background of dynamic economic
development arose as a response to the
increase in the number of economic studies
in various areas of economic activity. It can
be confidently asserted that the creation of
a national economic complex with many
spheresof production andthe corresponding
industry structure led to the emergence
of economic sciences that studied them,
and therefore to the further development
of forensic accounting expertise (the
basis of which is economic sciences) with
the subsequent appearance of new types
of examinations. That is, the search for
classification features and the emergence
of new types of production and specialized

sciences from their study are closely related
processes. Even more, an interrelated triad
is explored: the economy with its multi-
sector structure, which tends to become
more complex; economic sciences, which
study and justify economic phenomena and
processes, and economic crimes, the methods
of which are also complicated as similar
processes in the economy become more
complicated. And therefore, in determining
a scientifically based classification criterion,
the specified key processes should be taken
into account, giving priority to economic
ones among them.

The formation of forensic accounting
examination required its structural
arrangement which is fair in the
conditions of various economic systems
of management in which the domestic
economy functioned:

« in the conditions of a command-
administrative economy during the
investigation of economic crimes,
the most common types of forensic
accounting examination (at that
time such examination occupied
the highest structural level) were
planning and economic, pricing
examination, etc. Forensic
accounting examinations were
conducted where the need for
specific expertise in the field of
accounting arose in the process of
inquiry, preliminary investigation,
and court proceedings. Their
appointment in criminal cases was
explained by the spread of only
two main forms of ownership:
state (dominant) and collective.
For instance, the accounting
examination @~ was  appointed
during the investigation by law
enforcement agencies of theft of
state or public property or official
and economic crimes;
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« in the conditions of market
relations with their multi-system
type of economy (a significant
number of economic subjects of
various organizational forms and
forms of ownership) during the
investigation of economic crimes,
much more types of economic
examinations are used (forensic
accounting, financial-credit, in the
field of taxation, insurance, etc.).

Today, there is almost no need to
conduct certain types of forensic economic
examinations: for instance, in the planning-
economic one, which was in demand in
the command-administrative economy,
since all parameters of social production
during the times of the USSR, starting from
the actual production and ending with the
stage of consumption, were determined by
planning bodies. Instead, there was a need
to conduct expert studies, demonstrating
a new format for the development of
economic relations — violation regarding
the formation and distribution of the
company’s share capital, property and
share contributions, corruption crimes,
and many others.

Just as numerous theoretical studies
carried out during the time of the planned
economy failed to develop unified
classification features for organizing the
species compositions that arose and spread
as a result of the transformation of the
economic conditions of business (the end
of the 1980s), they have also not successed
until now and modern theoretical
developments for a new type of economic
relations. The turbulence of the socio-
economic environment, the inconsistency
of the regulatory and legal framework,
issues of a scientific and applied nature
in the development of sciences related to
forensic economic examination, which

have been observed in recent years, are
destabilizing factors in the development of
forensic examination in both a theoretical
and practical sense.

For this reason, the question arises:
to what extent will the resolution of
this epistemological question affect the
effectiveness of the functioning of forensic
expert activity in the economic sphere,
and does it generally have (apart from
theoretical) particular value as well?

First of all, we note that the clear
differentiation of forensic economic
examinations by their types (at the same
time by subtypes) hasimportant procedural
and forensic, theoretical and practical
significance!®. This greatly facilitates the
work of judicial and investigative bodies
in the case of appointment of economic
examination, in which tasks are clearly
formed in accordance with the competence
of experts.

The need for the classification of this
type of examinations, as was mentioned
earlier, is an objective necessity. The
appearance of new species is a continuous
process and a reflection of dialectical
development characterized by its own
laws. The emergence of new types (genera)
of forensic economic examinations may be
caused by the following objective factors:

« emergence of new ways and
methods of committing economic
crimes. First of all, they concern
the organization of accounting,
the implementation of financial
and credit operations, which are of
a hidden nature;

+ emergence of new objects
of research as a result of
a technological breakthrough in
social production, as well as new
tasks due to the need for them by
judicial and investigative bodies.

14 ®opuc 0. B., Kononiok B. II. Op. cit. C. 81. URL: https://digest.kndise.gov.ua/wp-content/
uploads/2021/06/2018_1.pdf (date accessed: 10.11.2022).
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For instance, the distribution of
electronic document circulation
andrelated documentsin electronic
forms which under certain
requirements are the objects of
researches, or the clarification of
the circumstances leading to the
bankruptcy of an enterprise, which
are investigated by the forensic
economic examination by the
resolution of investigative bodies
using economic methods and
techniques;

« a change in the format of socio-

economic relations as a result of
a change in the type of economic
system of management, which
is reproduced in the dominance
of a certain form of ownership
of the means of production
(market, planned economy, public-
private partnership, mixed type
of economy, etc.). An example
is  planning and economic
examination asaresultofa planned
approach to management.

The action of the mentioned factors
makes it mnecessary to improve the
classification features of forensic economic
examinations, which (respectively) is
the prerogative of ministries and other
central bodies of executive power, to the
sphere of management of which belong
state specialized institutions that carry out
forensic expert activities *°.

In the scientific literature on this topic,
you can find objective requirements that
the criteria for the classification of forensic
examinations must meet: have permanent
and fundamental, not temporary and
random factors as their core; be to
a certain extent determined by criteria-

characteristics; have a stable objective
character; distinguish the main, dominant
criterion in the case when the basis of the
classification is not one, but several signs-
criteria '°.

In our opinion, the classification
of forensic economic examination as
a complex epistemological process should
meet the following scientifically based
requirements;

« a simple, logical algorithm for

substantiating criteria;

« the universality of the criterion,
that is, it must “work” and can
be applied in certain economic
relations, as well as in their
transformation;

« have a scientifically based nature.

Undoubtedly, the issue of classification
is currently controversial and debatable
which is also related to the problems
of scientific methodology. That is,
classification as one of the methods of
cognition is not supported by a general
scientific theory of classification, scientific
theoretical developments that would reflect
the algorithm of this scientific procedure in
general.

Itisundeniable thatthe emergence and
development of forensic examinations,
their types and kinds (on the example of
the economic examination) are due to the
procedural needs of the judicial system in
theinvestigation of economic crimeswhich
outlines the tasks for expert economic
research which requires the development
of a theoretical and methodological base
of this kind examination. This should
also include the practical activities of
forensic experts, who, thanks to the
systematization of practical activities,
can form new structural levels of forensic

15 IIpo cyAoBY eKCIepTH3Y : 3aKOH YKpaiHu Bif 25.02.1994 p. Ne 4038-XII (3i 3miH. Ta gomoB.). URL:
https://zakon.rada.gov.ua/laws/show/4038-12#Text (date accessed: 15.11.2022).
16 Amnimenko O. B., XomyTeHnko O. B. Op. cit. C. 479. DOI: 10.32353/khrife.2018.54 (date accessed:

15.11.2022).
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economic examinations; direct theoretical
and methodological development of
economic sciences based on the process
of differentiation and integration, which
are two aspects of the epistemological
process.

The difficulty in carrying out
classification as a scientific epistemological
approach is explained by the difficulty
in abstraction, in determining general,
systematic features that unite.

The specified methodological issue
belongs to the circle of theoretical research
of forensic examination — the general
theory of forensic examination which
studies the connection of basic sciences
with subject forensic and relevant types of
forensic examination.

The task of forensic examination as
a science is to develop a scientifically
based classification of the entire variety
of forensic economic examination. With
the use of methods of abstraction, system
analysis and synthesis, tasks, research
methods, expert specialties are organized,
which makes it possible to create
a general picture of interrelated system
elements and, on the basis of this, to
develop a scientifically based architecture
of the classification of forensic economic
examinations according to a single
criterion, which in the conditions of
a certain economic system and for
a certain period would be characterized
by constancy and immutability.

Scientifically  based classification
must be ensured by observing the
principles of development, structure
and interconnection of the main stages:
selection of a plurality of objects; exact
definition of the features by which they

will be compared; method of division into
classes (class selection algorithm) ¥.

One of the most common classifications
of forensic economic examinations is
the classification by H. A. Matusovskyi,
taking into account the characteristics of
various branches of the economy, types of
economic activity, as well as the subject of
research '8

1. By sectors of the economy and types of
economic activity:

1) by economic sectors: industrial,
agricultural, construction, transport
and communication, service;

2) by types of economic activity: tax,
privatization, insurance, investment,
foreign economic, etc.

2. By the subject of research:

1) class of examinations:
economic examination;

2) types of examinations: forensic
accounting, planning-economic,
financial-economic, production-
economic, pricing, economic-
statistical, labor economics
examination, etc.;

3) types of examinations: financial and
credit and economic examination of
banking operations which belongs
to the type of financial and econom-
ic examination; economic examina-
tion of production resources, eco-
nomic technological examination,
economic-technical  examination,
etc., which belong to the type of eco-
nomic examination of production
resources.

By the way, the following subtypes
of forensic economic examination are
highlighted in the Instructions on the
Appointment and Conduct of Forensic

forensic

17 IOnanpkuit O. B. KoHcnekT ekl 3 zucnuminmu «ExkcnepTosorisa». JHinpo, 2016. 150 c. URL:
https://dduvs.in.ua/wp-content/uploads/files/Structure/library/student/lectures/1130/3.1.pdf

(date accessed: 15.11.2022).

18 MarycoBckuii I. A. Op. cit. C. 468—469. URL: https://library.nlu.edu.ua/POLN_TEXT/KNIGI/
MATUSOVSKIY_1999.pdf (date accessed: 10.11.2022).
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Examinations and Expert Research ¥ fo-
rensic examination of accounting and tax
accounting; examination of financial and
economic activity; examination of finan-
cial and credit operations.

As a result of numerous studies by

scientists and practitioners of forensic
expert activity, forensic examinations are
divided into the following structural levels
by nature and fields of knowledge:

1

) forensic examination class. This is the

highest level formed on the basis of
a unifying condition or feature. Such
a grouping feature is the commonality
of knowledge, which plays the role of
a source of formation of the theoretical
and methodological foundations of the
development of forensic examinations,
as well as objects that are investigated
on the basis of this knowledge .
The class of examination as a rather
variable category may undergo certain
transformations as a result of the
emergence of new types, and kinds of
forensic examination and changes in
their status. Thus, with the beginning
of the structuring of the forensic
accounting examination, which was
a consequence of the fundamental
transformation of economic relations
in our country, the classification status
of the traditional forensic accounting
examination decreased, as a result of
which it became one of the types of

19

20

21

22

23

the class of economic examinations .
Undoubtedly, the emergence of new
types of forensic examinations and
the formation of new classes by them
is a natural phenomenon, as it reflects
the complication of economic relations
and the increase in the structuring of
the economy. In addition, in practical
terms, the structuring of levels of
forensic examinations (in particular,
the identification of the class of
examinations as their highest structural
level) makes it possible to determine
the organizational structure of forensic
institutions;

2) type of examination. The basis for its

definition is the subject and object, as
well as the applied methods of expert
research?. From a practical point of
view, the type of examination is the
main category of this classification;

3) types of examinations. This structural

level is a component of a kind of
examination. The feature that unites
them is the specificity of the subject
which distinguishes them from objects
and methods of research common
to the genus . In turn, the type of
examination is divided into subtypes,
i.e. varieties of the species composition
which are characterized by specific
tasks and methods of research.

The above-mentioned classification

of forensic examinations (by fields of

[Ipo 3arBepzkeHHsT [HCTPYKI{i PO IPH3HAYEHHS Ta [IPOBEJEHHS CYZOBUX EKCIIePTHU3 Ta
€KCIIepTHUX JOCHiJKeHb Ta HayKoBO-MeTOANMYHUX PEeKOMeHZAIiN 3 IIUTaHb IiATOTOBKU Ta

MPU3HAYEHHS CYJZOBUX €KCIIEPTU3 Ta eKCIEePTHUX JOCHIi/KEHb :

Haka3 MiHfocTy YkpaiHu

Biz 08.10.1998 p. Ne 53/5 (3i 3miH. Ta momoB.). URL: https://zakon.rada.gov.ua/laws/show/z0705-

98#Text (date accessed: 12.11.2022).

ExcriepTusn y CyZ04MHCTBI VKpaiHM : HayK.-[IPaKT. mocib. / 3a 3ar. pes. B. I. Toruapenka. Kuis,
2017. 504 c. URL: https://pidru4niki.com/74883/pravo/klasifikatsiya_ekspertiz_harakterom_
galuzi_spetsialnih_znan (date accessed: 02.09.2022).

Animenko O. B., XomyTeHko O. B. Op. cit. C. 478. DOI: 10.32353/khrife.2018.54 (date accessed:

02.09.2022).

ExcriepTuau y CyZOYMHCTBI

URL: https://pidru4niki.com/74883/pravo/klasifikatsiya_

ekspertiz_harakterom_galuzi_spetsialnih_znan (date accessed: 02.09.2022).

Ibidem.

178


https://pidru4niki.com/74883/pravo/klasifikatsiya_ekspertiz_harakterom_galuzi_spetsialnih_znan
https://pidru4niki.com/74883/pravo/klasifikatsiya_ekspertiz_harakterom_galuzi_spetsialnih_znan
https://doi.org/10.32353/khrife.2018.54
https://pidru4niki.com/74883/pravo/klasifikatsiya_ekspertiz_harakterom_galuzi_spetsialnih_znan
https://pidru4niki.com/74883/pravo/klasifikatsiya_ekspertiz_harakterom_galuzi_spetsialnih_znan

Alexei Horlachuk. Problematic Aspects of the Classification
of Forensic Economic Examination. DOI: 10.32353/khrife.4.2022.10

knowledge) facilitates the correct choice of
the addressee of expert research, provides
for the training and retraining of expert
personnel, determines their competence
and specialization, assists to determine
types and kinds of examinations.

The importance of this issue can be
concluded from the following. Employees
of NSC «Hon. Prof. M. S. Bokarius FSI»,
scientific research institutions of forensic
examinations of the Ministry of Justice
of Ukraine and the Scientific Center of
Forensic Examination of the Republic of
Moldova carried out the research work
“Improving the classification of forensic
examinations” which made it possible
to improve the classification of forensic
examinations at the level of an integrated
approach, to propose ways solving
problemsthatarise during the development
of such a classification *. On the other
hand, this issue has risen from the state
(regional) level to the level of international
cooperation ».

Law of the Republic of Moldova no. 68
of 14 April 2016 On Forensic Examination
and Status of a Forensic Expert classifies

forensic examinations according to
the following criteria: sequence of
examinations; scope of research;

the number of experts participating
in research; scientific disciplines,
information from which was used during
examinations . Thus, the classification
concerns only the organizational part,
leaving out its most important part — the
economic part.

Currently, there is no doubt that the
study of classification features of the
species composition of forensic economic

examinations is reaching a qualitatively
new level of development.

The complexity of choosing a criterion
for the classification of economic
profile examination involves conducting
scientifically based research, which, in
turn, requires:

« abstraction from  secondary,
non-essential features with the
selection of the general, most
essential feature for the objects
being classified;

« fundamental analytical research
of economic processes, socio-
economic relations as the organic
connection of all types of human
activity with material production.
Theforensiceconomicexamination
is no exception because its basis is
specialized sciences that explain
economic processes, economic
relations and transactions between
business entities of various forms
of ownership and organizational
forms.

Any classification is built using the
comparative method. The basis of the
construction of all classifications is the
relationship between the general and the
special. In the bowels of this category,
categories of quality and quantity are
formed and developed. Recognition of an
object begins with a single one. For the first
time, a visible object is perceived as the
only one of its kind. The researcher tries to
get to know the subject from a qualitative
point of view. Making the transition
from a single object to a set, using the
method of comparison, the researcher in

24 CimaxoBa-€dpemsH E. B., Pegopenxko B. JI., CBupugosa JI. B. Ta in. Op. cit.

25 Typay H., Jlomarenko M. O COBEpUIEHCTBOBAHUY KiIacCUDUKALUY CYLeOHbBIX 9KCIIEPTU3. AK-
MYanvHi NUMAHHs cy0080i excnepmu3au ma Kpuminaaicmuku: 36. MaT-1iB MiXXHAp. HayK.-IPAKT.
KoH®. zo 95-pivusa ctBopeHHsa XapkiB. HAICE iMm. 3aci. mpod. M. C. Bokapiyca (Xapkis, 10—

11.10.2018). Xapkis, 2018. C. 34—36.
26 Typay H., Jlonatenxko U. Op. cit. C. 34.
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the process of comparing them reveals
signs of coincidence, similarity (general
comparison objects) and differences
(single, special).

Some modern scientific studies related
to the classification of forensic economic
examinations on a certain basis.

Thus, O. V. Anishchenko and
0. V. Khomutenko, choosing a classification
criterion from among the list of main
features of the classification object of
forensic economic examination, give
an important place to the essence of the
feature. It is certainly hard to disagree with
this. Accordingly, scientists consider the
essence of a sign as a triad of elements ?:

1) research by the classification features
of which can be considered objects,
methods and the subject of research
and tasks caused by it;

2)a  procedural  document, the
classification features of which may
include judicial proceedings, according
to which an examination is appointed,

3) information  whose  classification
features is completeness, reliability,
etc.

Priority among the mentioned
elements, in these authors’ opinion, should
be given to the criteria that characterize the
research itself, and the main feature of the
latter should be the subject of the research
and the tasks determined by it.

O. V. Anishchenko and O. V. Kho-
mutenko consider the next stage of the
research algorithm based on the existing
expert practice to be the need to group
expert tasks, which makes it possible

to form types of forensic economic
examinations, which can be: accounting
examination; pricing examination; taxation
examination; examination of the financial
state of the enterprise; examination of
banking transactions, transactions with
securities and other financial transactions;
examination of wages, pensions and other
payments to citizens; examination of the
targeted use of budget funds; examination
of documentary validity and calculation of
the amount of damages; examination of
another kind %.

As a result of the grouping of expert
tasks and the determination of the types of
forensic economic examinations based on
them, these scientists propose to determine
the types of examinations by the names of
certified expert methods and certain types
of examinations for the conduct of which
there are no certified expert methods *.

A.V.Svintsytskyiand A. M. Padalka draw
attention to the fact that the classification
of forensic economic examination is
a relevant issue, because it is important
for the development and improvement
of the theory of forensic examination
and is the basis for the formulation of
the expert’s opinion and its assessment
by judicial and investigative bodies as
sources of evidence. In the opinion of
scientists, as a classification criterion
of forensic economic examinations, the
branch of economic knowledge should be
chosen, according to which such types of
examinations can be distinguished *:

+ forensic accounting examination,

the subject of which is the financial
and economic transactions

27 Amimenko O. B., XomyTenxko O. B. Op. cit. C. 480. DOI: 10.32353/khrife.2018.54 (date accessed:

10.11.2022).

28 Amimenko O. B., Xomyrenko O. B. Op. cit. C. 481-482. DOI: 10.32353/khrife.2018.54 (date

accessed: 10.11.2022).
29 Ibidem.

30 Ceinnunbkuii A. B., ITaganka A. M. Op. cit. C. 98-100. DOI: 10.37750/2616-6798.2020.3(34).220999

(date accessed: 10.11.2022).
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reflected in the accounting and
reporting documents;

« financial and economic
examination, which includes
the study of signs and methods
of distortion of data on financial
indicators that affect the financial
result and calculations of the
obligations of the business
entity; calculation of the equity
participation of the founders
(shareholders) in the property and
distributed profit of the business
entity;

- financial and credit examination,
the subject of which research is the
signs and methods of distortion
of data on financial indicators
that characterize the solvency and
creditworthiness of the business
entity, the use and repayment of
loans.

In the above-mentioned systematiza-
tion of the typical composition of econom-
ic examinations, three blocks can be distin-
guished:

«  first one — display of economic

transactions in accounting;

+  second one — production activity
of business entities (fields of
production);

+  third one—non-production spheres,
namely capital circulation.

Based on a systematic analysis,
Yu. B. Foris and V. P. Koloniuk claim that
the comfort of using forensic examinations
in the judiciary directly depends on the
differentiation of the type and subtype
of the prescribed forensic examination
and on whether this examination is
comprehensive. The comfort of forensic

expert activity also benefits from how
clearly the boundaries of the competence
of forensic experts of each specialty are
clearly defined, the definition of which
is directly related to the definition of the
tasks of each class, genus, type and subtype
of forensic examination. In addition, the
classification does not have the ultimate
goal of differentiation (analysis) of tasks
with the subsequent impossibility of their
synthesis. In accordance with this, they
offer a model of their own approach to the
classification of forensic examinations,
which combines two sets with a sphere of
intersection: the set (type) of examination
“A”; set (type) of examination “B”; the
sphere of intersection as a set of complex
examinations “AB”. Researchers note
that the classification of forensic
examinations should look like a collection
of sets, in which the set “A” contains the
set “B”, and the set “B”, in turn, contains
the set “B” as a subtask of problems. This
model is similar to the division of forensic
examinations into classes, genera and
types. However, solving tasks of different
classes of forensic examinations are
not related to each other, unless it is
a complex examination *.

Therefore, it should be emphasized
that the practices of economic research,
the peculiarity of the tasks and methods
of performed economic examinations are
characterized by the instability of legislation
in the field of accounting and taxation, as
well as general economic conditions of the
functioning of business entities *.

Based on the systematization of
scientific research on the issue of
classification of forensic examinations,
L. V. Pyrih believes that the subject (factual

31 ®opuc 0. B., Kononiok B. II. Op. cit. C. 81-82. URL: https://digest.kndise.gov.ua/wp-content/
uploads/2021/06/2018_1.pdf (date accessed: 10.11.2022).

32 Ibidem. C. 82.

33 ExoHOMiuHa ekcrnepTusa / KuiBCbKUI HAyKOBO-ZOCHIZHHUH IHCTUTYT CYAOBUX €KCIIEPTHUS3.
https://kndise.gov.ua/ekonomichna/#%D0%A2%D1%80%D0%B0%D0%BD%D1%81%D1%84%
D0%B5%D1%80%D1%82%D0%BD%D0%B5_%D1%86%D1%96%D0%BD%D0%BE%D1%83%D
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data established by the examination) as
well as the objects of the examination
determine the field of specific expertise.
Based on it, the subject of the examination
solves the expert task, and the use of
specific expertise makes it possible to
choose research methods and techniques.
The author comes to the conclusion that it
is more correct to choose a field of specific
expertise rather than a subject, object and
methods of research as a classification
feature .

P. P. Cheberiak suggests that all types
of forensic economic examinations
(since they examine one object, namely
accounting and economic operations)
can be classified as an examination of the
accounting process and an examination of
economic operations®. Undoubtedly, these
processes and operations are present in
the production and financial activities of
all economic entities, and therefore they
should be taken into account in the process
of scientific research.

In their scientific work, N. L. Hres and
K. K. Nedostup in the class of economic
examinations distinguish three types
(accounting and tax accounting, financial
and economic activity, as well as financial
and credit operations), which correspond
to the following specialties: research of
accounting documents, tax accounting
and reporting; study of documents on
the economic activity of enterprises and
organizations; study of documents of
financial and credit transactions *.

0. O. Shushko classifies economic ex-
amination by type of economic activity: in-
dustrial, agricultural, construction, etc. At
the same time, the author notes that along
with this feature (by types of economic ac-
tivity), the economic examination can be
classified by the customer, purpose, users
of the results of the examination, which
characterizes a subjective approach to clas-
sification ¥. Certainly, the classification ac-
cording to the last signs (by the customer,
purpose, etc.) has an organizational nature
and does not concern the choice of a scien-
tifically based criterion during the systema-
tization of the type composition of forensic
economic examinations.
On the basis of the analysis of the pre-
viously cited scientific studies related to the
selection of criteria for the classification of
forensic economic examinations, it is pos-
sible to single out the main classification
features that are widespread today in the
scientific literature:
« forensic examinations as a set of
sets based on a systematic approach
(Yu. B. Foris, V. P. Koloniuk);

+  bythe field of economic knowledge
(A. V. Svintsytskyi, A. M. Padalka,
I. V. Pyrih);

+ by types of economic activity
(H. A. Matusovskyi, O. O. Shushko);

+ by subject of research (H. A. Ma-

tusovskyi, O. V. Anishchenko,
0. V. Khomutenko);
by accounting and economic

operations (P. P. Cheberiak).

1%82%D0%B2%D0%BE%D1%80%D0%B5%D0%BD%D0%BD%D1%8F

15.11.2022).

(date accessed:

34 TMupir I. B. Op. cit. C. 237. URL: https://er.dduvs.in.ua/bitstream/123456789/2363/1/%D0%BC%
DO0%BE%D0%BD%D0%BE%D0%B3%D1%80%D0%B0%D1%84%D1%96%D1%8F_2_%D0%9F

%D0%B8%D1%80%D1%96%D0%B3_%D0%BC%D0%B0%D0%BA%D0%B5%D1%82.pdf

accessed: 10.11.2022).

(date

35 Yebepsk II. I1. Op. cit. C. 85. URL: http://nbuv.gov.ua/UJRN/Nzlubp_2013_10_22 (date accessed:

10.11.2022).

36 I'pecy H. JI., Hegoctyn K. K. Op. cit. C. 22. URL: http://irnmu.org.ua/handle/123456789/158744

(date accessed: 10.11.2022).
37 Ilymxo O. O. Op. cit. C. 34—35.
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The various characteristics by which
the above-mentioned authors propose to
classify the species composition of forensic
economic examinations have one common
characteristic — economic nature which
is of undeniable interest for our research.
Let’s dwell on this aspect in more detail.

The concept “economy” (from Ancient
Greek oixovouio — an art of managing
a household) modern dictionaries interpret
it as follows: 1) national economy of
a certain country; 2) sphere of human
economic activity in which the goods of
life are created; 3) economic science that
studies various economic phenomena and
processes occurring in society; 4) a set of
economic relations between people in
the sphere of production, distribution,
exchange and consumption of products
that form a certain economic system 3.

We believe that the solution to the issue
of scientifically based systematization
of forensic economic examinations is
contained in the plane of economic
relations that are manifested at all stages
of social production, which are production
itself, as well as distribution, exchange and
consumption.

Economic relations are a set of rela-
tions between people in the process of pro-
duction of material and spiritual goods and
their appropriation in all spheres of social
reproduction (direct production, distribu-
tion, exchange and consumption) *.

The entire set of economic relations
can be combined into three independent
subsystems, which embody a certain
type of relations of social reproduction of
production *: 1) technical and economic,
which arise during specialization,
cooperation, combining production, etc.;

2) organizational and economic, which relate
to the organization of production; 3) socio-
economic, which arise between people
regarding the production, distribution,
exchange and consumption of material and
spiritual goods and relate to such categories
as money, price, wages, profit, etc.

Socio-economic or property relations,
are basic for any type of economy and oc-
cupy a prominent place in the investigation
by law enforcement agencies of economic
crimes in the field of property relations
(using material damage, non-payment of
wages, non-return of received loan funds,
etc.).

The essence of the category “economic
relations” is the economic environment
is embodied in the activities of economic
entities related to the production of
products, or the provision of various
services (for example, transport, housing
and communal services, etc.), or the
performance of a certain type of work
(housing construction, etc.), or in the
activities of financial and credit institutions
(banks, insurance companies, credit
unions, pension funds, leasing companies,
etc.), and so on. Thanks to economic
relations, all other social relations (social,
cultural, national, spiritual, and many
others) develop, because they are their
base.

In Economic Code of Ukraine (Art. 261
Fields of the Sphere of Material Production),
all types of activity are represented by
two spheres of production: “I. The sphere
of material production includes the sectors
incorporating the types of activities on
creating, restoring or finding material values
(products, energy, natural resources), and
continuing production in the area of turnover

38 ExoHoMiuHa Teopia: IloniTekoHOMId : migpyd. / 3a pex. B. JI. BasuneBuda. 6-Te BuJ,., 1epepood.

i momt. Kuis, 2007. 719 c.

39 ExoHomiuHa eHnukiaonezis:y 3 1. T. 1/ pezgkoi.: C. B. MouepHuii (Bigm. pez.) Ta in. Kuis, 2000.

C. 471—472.
40 Ibidem.
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(sale) by transporting, storing, sorting or
packing products or other types of activities.

2. All other types of activities in their
aggregate shall comprise the sphere of
non-material production (non-productive
sphere)” 4.

Taking into account the distribution
of social production by spheres, as well as
the structural division of these spheres,
forensic economic examinations can be
divided into two types: 1) in the sphere of
material production; 2) in the sphere of
non-material production.

In these spheres, using the classifica-
tion of types of economic activity accord-
ing to the National Classifier of Ukraine *,
the following types of activity can be distin-
guished:

+ in the field of material production:
agriculture, forestry and
fisheries;  extractive  industry
and development of quarries;
processing industry; supply of
electricity, gas, steam and air
conditioning; construction;
wholesale and retail trade;
temporary accommodation and
catering; transport, warehousing;

« in the field of non-material
production:housingand communal
economy; repair of motor vehicles
and motorcycles; postal and
courier activities; information and
telecommunications; financial and
insurance activities; transactions
with real estate; professional,
scientific and technical
activities; activities in the field
of administrative and auxiliary

services; public administration
and defense; mandatory social
insurance; education; health care
and provision of social assistance;
art, sports; provision of other
types of services; activities of
extraterritorial organizations and
bodies.

Classification of forensic economic
examinations according to their types
of economic activities was created
by H. A. Matusovskyi “. Under this
systematizationofthespeciescomposition
of economic examinations, important
requirements regarding their selection
are observed, which are as follows: the
criterion must be a fundamental, not
a temporary, random factor; it should
have a simple substantiation algorithm
and scientifically based systematization;
the criterion must be universal in
application.

Let’s dwell on the universality of
this classification feature in more
detail. The emergence of new types
of forensic economic examinations
is connected with the emergence of
new types of activities, branches of the
economy, in which economic violations
are committed. That is, the principle of
synchronicity is traced, which consists
in the reflection by economic sciences
of the continuity of the processes of
specialization and division of labor, which
causes the emergence of new industries
and branches of the economy. All the
main types of activities that currently
exist, with the aim of ensuring optimal,

41 TocmozmapcChKUil KoZeKe YKpainu Big 16.01.2003 p. Ne 436-IX (3i 3miH. Ta gomos.). URL: https://
zakon.rada.gov.ua/laws/show/436-15#Text (date accessed: 15.11.2022).

42 Knacudikamis BuziB ekoHOMIuHOI AisipHOCTI JIK 009:2010: Hakas [lepxaBHOTO KOMiTeTy VKpa-
{HY 3 MUTaHb TEXHIYHOIO PEryJI0BaHHS Ta CIIOKUBYOI MOIITHKY Biz 11.10.2010 p. Ne 457. URL:
https://zakon.rada.gov.ua/rada/show/vb457609-10#top (date accessed: 17.11.2022).

43 MartycoBckuii I. A. Op. cit. C. 468—469 URL: https://library.nlu.edu.ua/POLN_TEXT/KNIGI/
MATUSOVSKIY_1999.pdf (date accessed: 10.11.2022).
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sustainable economic development of
the country, will continue to function. In
addition, the development of productive
forces, the emergence of new needs of
society will always require the creation
of new industries to satisfy them. The
fact remains indisputable that along with
the expansion of the industry structure,
the opposite processes will occur, which
are also characteristic conditions of the
economic environment: the collapse
of individual industries that satisfy the
needs for material and immaterial goods,
for which there is no demand in society.

Conclusions

The classification of forensic economic
examinations as one of the most
essential and effective methodological
tools of knowledge makes it possible to
systematize the species composition of
economic examinations according to their
structural levels. However, this can be
implemented only if a set of scientifically
based requirements are followed during
classification, as well as certain regularities
are taken into account. A clear structure
of the division of forensic examinations
by types of economic activity, in the
development of which processes of
differentiation and collapse of types of
activity are present at the same time, makes
it possible to determine this criterion for
the classification of forensic economic
examinations as one of the most important.

IIpoGseMHi acieKTH Kaacudikamii
CYAOBUX €KOHOMIYHUX €KCIePTH3
Oaexciii Topaauyk

Teopemuxo-memodonoziuni 3acadu po-
38UmKy cy0o8oi eKOHOMIYHOL eKcnepmu3su
w000 8U3HAYEHHA KAACUDIKAYLUHUX 03HAK 11
81008020 CKAAJY MAIOMb He AUlLe Meopemu-
Ko-memodonoziute, a il be3nocepedHe npax-
Mu4He 3HAYEHHA 8 OiAAbHOCMI eKCnepmig-

eKOHOMICMI8, a makxox# Cy0080-CAidHUX
opeamig y eunadky npusHaueHHs OCMAaHHIMU
maxkozo eudy ekcnepmu3. Mema cmammi —
docaidumu Kpumepii kaacugikayii cyoosux
eKOHOMIYHUX eKcnepmus, po3pobieHi im-
YU3HAHOI HAYKOBOI0 OYMKOIO, 13 Memoio
800CKOHANEHHS cUCTMeMamUu3ayii ix 61do8o-
20 cknady. 3a donomozoto memodie aHanizy,
cunmesy, iHdykuii, dedykuyii ma y3azanvHeH-
HSl BU3HAUEHO, W0 8UHUKHEHHS HOBUX 8U018
1 podig cy0o8ux eKOHOMIYHUX eKCnepmu3 3a-
AeHUMb 610 YUHHUKIB, U0 MONHA 00’€0Ha-
mu y mpu epynu: 1) coyianvHo-eKOHOMIYHI
8IOHOCUHU — 3MiHa ix gopmamy; 2) cydo-
80-C/1I04A NMPAKMUKA — 10564 HOBUX 00°€K-
mie 0ocAi0dHceH s A 3a80aHb; 3) eKOHOMIUHL
npasonopyuenis — Ho8i cnocobu, memoou
30iTiCHeHHA eKOHOMIYHUX 3/04uHis. Ycma-
HOB/MeHO, WO CcmpykmypHa OJugepenyiayis
makozo 8udy cy0osux excnepmus 06ymosaeHa
npouecyatvHumu nompebamu cydoso-caio-
4ol npakmuxu. 3’2c08aHo, wWo Kpumepiil
cucmemamu3aayii  8udogozo ckaady cydo-
BUX eKOHOMIYHUX eKCTepmu3 3Hax00umucs
8 eKOHOMIYHIIL NAOWUHI, a came 8 po3nodini
CYCNiAbHO20 BUpObHUYMEA HA cepu Ma-
MepianvHo20 Ma HemamepiaavHozo 6upob-
Huymea. Hacmynuuil eman posnodiny exo-
HOMIYHUX eKcnepmu3 — Ha 810n08i0Hi 2anysi
3a nesHuMU sudamu JiANbHOCTI i3 BUSHAUEH-
HAM OCHO8HO020 Kpumepiio kaacugikayii — 3a
8udom 8upobHUUOT JitAbHOCMI. 3A80SKU UbO-
My 3abesneueno OOMPUMAHHS CYKYNHOCTL
8UMO2Z  HAYK0B0-00SPYHIMOBAHO20  8UOOPY
Kpumepito kaacu@ikayii 3 6UOKpeMAEHHAM
po0ig i 8U0i8 eKOHOMIYHUX eKCnepmu3.
Kawuogi caoga: cydosa exoHOMIUHA
excnepmu3a; cy0oeo-npagosa cucmemd; Kia-
cugikayiiini o3Haxu; Kpumepiil kaacugixa-
Yii; eKOHOMIYHI 8I0HOCUHL; 8UJU DI AbHOCTII.
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The research paper is dedicated to peculiarities of conducting
forensic merchandising examination during investigation of crimes
related to illegal logging in Ukraine. The negative impact of illegal
logging on the environment is substantiated, and changes taking
place in the territories of logging are stressed. On the contrary,
logging related to forestry management is aimed at ensuring
protection, rehabilitation, strengthening of protective properties
and raising productivity of forests and other forestry lands. The
Article Purpose is to theoretically substantiate peculiarities of
perfomring forensic merchandising examination to determine the
market value of round timber while investigation of crimes related
to illegal logging, and to emphasize key aspects of conducting such
research using the suggested algorithm of actions. The performed
research is built on application of comparative approach involving
the analysis of prices of sale and offers of this type of timber. The
definition of the terms “timber”, “round timber”, their classification
and characteristics are also provided. Merchandising research of
round timber presupposes obtaining raw data on measurement of
wood parameters and applying a certain algorithm of actions in
order to assess their market value. The new national wood quality
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standards were analyzed and the need to attract a forest industry
specialist in the course of forensic merchandising examination is

justified.

Keywords: round timber; environmental crimes; illegal logging;
merchandising examination; firewood of industrial use; firewood of
non-industrial use; timber quality class.

Research Problem Formulation

The forest fund of Ukraine is state
property and one of the essential factors of
production (along with labor and capital),
therefore the nature of its use depends on
the level of socio-economic, cultural and
spiritual development of society overall
and environment state in particular.

Improper exploitation of forests
results not only in their destruction, but
also seriously affects the environment,
disrupting functioning of ecological system
and increasing level of morbidity within
population. Therefore, forests are the
national wealth of people and the state,
which, according to their direct purpose,
regulate the circulation of water and air,
the level of precipitation, the release of
oxygen into the air, the air temperature,
prevent soil erosion, that is, they perform
water protection, protective, sanitary and
hygienic, health, recreational, aesthetic
and other functions to ensure and meet the
needs of society and environmental safety of
human life. After all, protection and rational
use of natural resources is an integral and
required condition for economic growth
and development of society as a whole.

Statistics indicate that relative density
of environmental crimes in the territory
of our state is growing every year. Such
anegative trend is due to the spread of such
a phenomenon as illegal logging. In this
connection, problems associated with this
phenomenon are relevant, indisputable
and global and require further research
in order to compile practical guidelines to
prevent destructive consequences for the
environment in the future.

During investigation and trial of
civil and criminal cases related to
environmental crimes investigation, it is
necessary to apply specific expertise to
establish the market value of round timber;
therefore, it is merchandising examination
gives an opportunity to obtain a competent
conclusion regarding crimes associated
with illegal logging in Ukraine.

Analysis of Essential Researches
and Publications

Scientific foundation for the research
of issues related to investigation of
environmental crimes (in particular, illegal
logging) is studied in research papers of
such researchers as V. M. Poprevych }

1 TIlompeBud B. M. CyyacHHI CTaH Ta IIePCIIEKTUBY PO3BUTKY KPUMiHAJIBHO-IIPABOBOI OXOPOHU
siciB Ykpainu. Bicnuk Mapiynoavcokozo depicasnozo yHigepcumemy. 2014. Bum. 8. C. 180—186.
URL: http://nbuv.gov.ua/UJRN/Vmdu_pr_2014_8_25 (date accessed: 11.11.2022).
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O. M. Pylypenko 2% O. V. Zaichko 3,
R. P. Oliinychuk * A. M. Krotyuk 3,
O. M. Trokhanenko with co-authors ¢ and
others.

Article Purpose

Theoretical substantiation of peculiarities
of conducting forensic merchandising
examination to assess market value of
round timber while investigation of crimes
related to illegal logging and emphasizing
key aspects of carrying out such research
using the suggested algorithm of actions.

Research methods

This research paper suggests applying
general methods of theoretical research
(analysis,  synthesis,  generalization,
deduction) and empirical research
methods (description and comparison),
which combination helped to establish
mechanisms for calculating market value
of round timber.

Main Content Presentation

The problem of logging forest plantations
is one of the most severe environmental
problems worldwide. Regrettably, this
negative trend has not passed Ukraine
either, where recently there has been
a massive destruction of windbreaks and
illegal logging of forest plantations. By
the way, Ukraine is the largest exporter of
illegal raw materials to the EU countries.
The public report of the Head of State
Forest Resources Agency stresses that “the
total area of forest areas belonging to the Forest
Fund of Ukraine is 10.4 million hectares,
including 9.6 million hectares covered with
forest vegetation. The forest cover of Ukraine is
15.9%. But despite a fairly small forest cover
of the territory, Ukraine ranks 9th in Europe
in terms of forested area and 7th in terms of
timber reserves”’.

Loggings associated with forestry
management are intended for ensuring
protection, rehabilitation, strengthening
of protective properties and increasing the

2

IMununenko O. M. BUKOPUCTAaHHS Cy4aCHUX MOMKJIMBOCTEH CYZOBUX €KCIIEPTHU3 HA ITOYATKO-
BOMY eTalli po3CiIiyBaHHsI HE3aKOHHOI [TOpyOKu Jicy. BicHuk Jlyeancekoeo Oepaicasnozo yHieep-
cumemy ewympiwnix cnpag im. E. O. Jlidopenxka. 2016. Ne 4 (76). C. 232—241. URL: https://journal.
Iduvs.lg.ua/index.php/journal/article/view/619 (date accessed: 11.11.2022) ; 1i x. OcobauBoc-
Ti opraHizanii 1 TAKTUKY OIAAY MICIs HOAIl IIPU PO3CIIiyBaHHI HE3aKOHHOI OPyOKuU Jicy.
Ibidem. 2018. Bum. 2 (82). C. 280—289. URL: https://journal.lduvs.lg.ua/index.php/journal/arti-
cle/view/139 (date accessed: 11.11.2022).

3aiuko O. B. KpumiHOJIOriYHA XapaKTEPUCTUKA Ta 3a1100iraHHs He3aKOHHIN opy61i Jiicy : Auc.
... KaHZ. IopyuA. HayK. XapkiB, 2019. 210 c¢. URL: http://criminology.nlu.edu.ua/wp-content/up-
loads/2019/09/Disertatsiya-Zaichko-O.V.pdf (date accessed: 11.11.2022).

Onitirmuayk P. I1. Ocob6auBOCTI PO3CIiyBaHHSI HE3aKOHHOI MOPYOKHU Jticy. AkmyaavHi npobe-
mu npagosnascmea. 2020. Ne 3 (23). C. 166—170. DOIL: 10.35774/app2020.03.166 (date accessed:
11.11.2022).

Kporiok A. M. [HO3eMHUIT ZOCBi/ 3a100iraHHs HE3aKOHHUM ITOPyO11i, TepeBe3eHHI0, 36epiraH-
HIO, 30yTYy Jicy. Haykoeuii éichux HayionanvHoi akademii enympiwnix cnpas. 2021. Tom 26. Ne 1.
C. 24—30. DOI: 10.33270/01211181.24 (date accessed: 11.11.2022).

Tpoxanenko O. M., Komicaposa A. [I., Bep6a B. B. CydacHi MOXXJIHBOCTI CYZIlOBUX E€KCIIEPTHU3
1 HaIIpsSIMU BUKOPUCTAHHS CIIeLia/IbHUX 3HAHb Y PO3CJIilyBaHHi 3JI09MHIB, II0B’I3aHUX i3 TicCOM.
Hoee ykpaincvke npago. 2021. Bum. 4. C. 276—282. DOI: 10.51989/NUL.2021.4.41 (date accessed:
11.11.2022).

[Ty6siuauii 3BiT rosoBu Jlep:kaBHOrO areHTCTBA JICOBUX pecypciB Vkpainu 3a 2021 p. URL:
https://forest.gov.ua/storage/app/sites/8/my0aiuni%203siTy/publichniy-zvit-za-2021.pdf ~ (date
accessed: 11.11.2022).
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productivity of forests and other forest
areas, oftentimes carried out according to
plan (periodic planned logging). They are
an element of the forest care system, that’s
why their further storage as plantations is
inappropriate. In Ukraine, such loginngs
are one of the essential factors for
improving quality and enhancng forest
productivity. Unfortunately, also illegal
logging takes place, which is the evidence
of environmental crimes.

Damage inflicted to forests by excessive
logging may even lead to ecological
disaster (in extreme cases). Climate
changes and changesin the ecosystem take
place in the territories of logged forests,
resulting in destruction of a substantial
number of plants and animals, worsening
of circulation of water and substances in
nature, destruction (erosion) of the soil,
etc., negatively affecting not only forestry
but also climate.

In order to research into the problem
of illegal logging, the concept of forest
should first be defined. In particular, Art.
1 of Section I of the Forest Code of Ukraine
defines the forest term as “a type of natural
complex (ecosystem), which combines
mainly woody and shrub vegetation with
appropriate soils, herbal vegetation, animal
world, micro-organisms and other natural
components that are interconnected in their
development, affecting each other and the
environment” 8. Art. 2 of the Forest Code

of Ukraine specifies that “the object of
forest relations is the forest fund of Ukraine
and some forest areas. The subjects of
forest relations are public authorities, local
governments, legal entities and citizens who
act in accordance with the Constitution and
laws of Ukraine®.

State Forest Resources Agency of
Ukraine defines the illegal logging term as
“timber harvesting without a special permit
for the use of forest resources (logging permit,
or a wood ticket)” *°.

At the same time, O. V. Zaichko
interprets this definition as follows:
“this is predominantely organized criminal
activity aimed at illegal harvesting of timber
in forests and other protected areas and sites
for commercial purposes or to meet personal
(household) needs of population for firewood
and timber” .,

0. Storchous proposes to define
as illegal logging which “is viewed as
a completed crime from the moment of total
separation of the tree or shrub from the root,
in case this act inflicted significant damage
(given materially defined crime)” 2. He
emphasizes that “illegal logging could be
divided into two groups depending on offense
(crime) subjective composition. A. Loggings
carried out without a special permit, i.e.
without wood ticket (unauthorized logging).
B. Loggings carried out under appropriate
permit, in the course of which significant
violations were committed” **.

8 JlicoBull KozeKc Ykpainu Big 21.01.1994 p. Ne 3852-XII (3i 3miH. Ta gomos.). URL: https://zakon.
rada.gov.ua/laws/show/3852-12#Text (date accessed: 11.11.2022).

9 Ibidem.

10 OxopoHa JiciB Bii He3aKOHHUX PyOOK / Jlep:KaBHe areHTCTBO JicoBuXx pecypciB Vkpainu. URL:
https://forest.gov.ua/napryamki-diyalnosti/lisove-gospodarstvo/ohorona-i-zahist-lisiv/ohorona-
lisiv-vid-nezakonnih-rubok (date accessed: 11.11.2022).

11 3aiuko O. B. Op. cit.

12 Cropuoyc O. KpumiHanpHa BiAIIOBiZaJbHICTh 32 CaMOBILABHI MOPYOKM JiCy : HaBd. IIO-
ci6. Kwuis, 2012. 116 c. URL: https://flegl.enpi-fleg.org/fileadmin/ufs/04.%20Program%20
Information/4.02%20Program%20Components/4.02.05%20Public%20Awareness/Criminal

Liability_UA.pdf (date accessed: 11.11.2022).
13 Ibidem. C. 9—10.

191


https://doi.org/10.32353/khrife.1.2022.08
https://zakon.rada.gov.ua/laws/show/3852-12#Text
https://zakon.rada.gov.ua/laws/show/3852-12#Text
https://forest.gov.ua/napryamki-diyalnosti/lisove-gospodarstvo/ohorona-i-zahist-lisiv/ohorona-lisiv-vid-nezakonnih-rubok
https://forest.gov.ua/napryamki-diyalnosti/lisove-gospodarstvo/ohorona-i-zahist-lisiv/ohorona-lisiv-vid-nezakonnih-rubok

Theory and Practice of Forensic Science and Criminalistics. Issue 4 (29)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

As stated by O. M. Budiachenko,
“according to the analysis of case materials,
the most widespread are loggings conducted
without special permit, i.e. without wood
ticket (so-calledillegallogging)”'*. Therefore,
he suggests the following definition for
illegal logging: “it is a socially dangerous
act committed with inflicting harm to social
relations protected by law regarding the
rational use of the forest fund, trees, shrubs
that are not separated from the stump and
are damp-growing (live) and grow in forests,
protective and other forest plantations, in
nature reserves or in the territories and sites
of nature reserve fund” *°.

I. H. Bohatyrov and A. V. Savchenko
believe that illegal logging takes place if it
is carried out:

1) without special permit certified by
a corresponding document (logging
permit or wood ticket) and issued by
the competent authority;

2)in the availability of permit, but
failing to comply with conditions
envisaged in it concerning the
place, method and terms of logging,
number and species of trees and
shrubs (logging does not take place in
allocated area; prior to the beginning
orupon expiration of terms stipulated
in the permit; logging of valuable
and rare trees and shrubs listed in
the Red Book of Ukraine, and other
trees of exceptional importance for
preservation of biodiversity, etc.);

3)in the availability of permit for
continuous sanitary logging, but
non-complying  with  restrictions
established regarding the area, terms
and technologies of work *°.

It should be stressed that Article 39
of Chapter 6 Functional Division of Forests
of the Forest Code of Ukraine stipulates
that “forests of Ukraine are divided into
the following categories according to their
ecological and socio-economic significance
and depending on the main functions they
perform: 1) protective forests (perform
mainly water protection, soil protection and
other protective functions); 2) recreational
and  health-improving forests (perform
mainly recreational, sanitary, hygienic
and health-improving functions); 3) forests
for environmental, scientific, historical
and cultural purposes (perform special
environmental, aesthetic, scientific functions,
etc.); 4) exploitable forests” .

In case of establishing the fact of
illegal logging of forest or its theft,
criminal offense is classified according
to the following articles of the Criminal
Code of Ukraine: Art. 185 Theft and Art.
191  Misappropriation,  embezzlement,
conversion, or property by malversation
of Section VI Criminal offenses against
property and Art. 246 Illegal logging or
illegal transportation, storage, and sale of
timber of Section VIII Criminal offenses
against environment .

14 Byasuenko O. M. KpumiHanbHa BiATIOBiJaIbHICTh 32 HE3aKOHHY IIOPYOKY a00 He3aKOHHe Iiepe-
Be3eHHs, 30epiraHHs, 30yT : AUC. ... KaHJ. I0puz. HayK. Ozeca, 2020. 258 c. URL: http://dspace.
oduvs.edu.ua/bitstream/123456789/1479/1/Disertatsiya_Budyachenko_O.M.pdf (date accessed:

11.11.2022).
15 Ibidem. C. 121.

16 Boratuprosl.T., CaBuenko A. B. KpumiHaipHa BiITOBIJaTBHICTS K CydacHa IpobemMa KpuMi-
HaJIBHOTO IIpaBa YKpainu. Ilidnpuemnuymeo, cocnodapcmeo i npaso. 2016. Ne 2. C. 133—137. URL:
http://nbuv.gov.ua/UJRN/Pgip_2016_2_27 (date accessed: 11.11.2022).

17 JlicoBuii Kogekc Yipainu Big 21.01.1994 p. Ne 3853-XI11I (3i 3min.). URL: https://zakon.rada.gov.ua/
laws/show/3852-12#Text (date accessed: 11.11.2022).

18 KpuMiHaTbHUH KoZeKe VKpainu Biz 05.04.2001 p. Ne 2341-I1I (3i 3miH. Ta gonos.). URL: https://
zakon.rada.gov.ua/laws/show/2341-14#Text (date accessed: 11.11.2022).
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In conformity with Part 1, Article 246
of the Criminal Code of Ukraine, “illegal
felling of trees or shrubs in forests, protective
and other forest plantations, transportation,
storage, sale of illegally felled trees or shrubs
that have caused substantial damage shall be
punishable by a fine of one thousand and one
thousand and five hundred tax-free minimum
incomes, or arrest for a term of up to six
months, or restriction of liberty for up to three
years, or imprisonment for the same term” *°.

In addition to the Criminal Code
of Ukraine, forest legal relations are
governed by:

« The Constitution of Ukraine
containing rules of direct effect
that can be directly enforced in the
process of implementing criminal
law relations (in particular, Article
66 of Chapter II stipulates that
“everyone is obliged not to harm
nature, cultural heritage and to
compensate for any damage he or she
inflicted”) *;

+ The Forest Code of Ukraine (in
particular, Part 1, Article 89 of
Chapter 16 Implementation of forest
protectionand conservationspecifies
that “protection and conservation
of forests in the territory of Ukraine
shall be carried out by: State Forest
Guard, acting as part of the central
executive authority implementing
the state policy in the field of
forestry, the executive authority
of the Autonomous Republic of
Crimea for forestry, and enterprises,

institutions and organizations under
their management; forest protection
of other permanent forest users and
forest owners” and in Article 90:
“the main tasks of the State Forest
Guard are: implementation of state
control over compliance with forest
legislation; ensuring protection of
forests from fires, illegal logging,
protection from pests and diseases,
damage due to anthropogenic and
other harmful effects.”) *';
Resolution of the Cabinet of
Ministers of Ukraine On Approval
of the Regulation on the State Forest
Protection, Forest Protection of
Other Forest Users and Owners of the
Woods %;

The Law of Ukraine On
Environmental  Protection (in
particular, Part 1, Article 12
of Section II stipulates that
duties of citizens in the field
of environmental protection
are: “a) preserve nature, protect,
and use its resources efficiently in
accordance with the requirements of
environmental protection legislation;
b) carry out activities in compliance
with the environmental safety
requirements, other environmental
standards and limits on the use of
natural resources; ¢) not to violate the
environmental rights and legitimate
interests of other entities; d) pay
fines for environmental offences;
e) compensate for damage caused by

19 KpuminanpHUB Kogekc Ykpainu ... . URL: https://zakon.rada.gov.ua/laws/show/2341-14#Text

(date accessed: 11.11.2022).

20 Koucrurynis Ykpainu Big 28.06.1996 p. (3i 3min. Ta gomos.). URL: https://zakon.rada.gov.ua/

laws/show/254k/96-ep#Text (date accessed: 11.11.2022).

21 JlicoBu#l kogekc Ykpainu ... . URL: https://zakon.rada.gov.ua/laws/show/3852-12#Text (date

accessed: 11.11.2022).

22 Ilpo 3aTBepxeHHs [I0I0XXEHHS PO AepKaBHY JiCOBY OXOPOHY, JIiCOBY OXOPOHY iHIIKX JiCOKO-
PHCTYBadiB Ta BIACHUKIB JiciB : [ToctanoBa KMY Bizg 16.09.2009 p. Ne 976 (3i 3MiH. Ta Z0TIOB.).
URL: https://zakon.rada.gov.ua/laws/show/976-2009-1#Text (date accessed: 11.11.2022).
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pollution and other negative impact
on the environment.” %,

As noted previously, illegal logging is

conventionally divided into two groups

+  Resolution of the Cabinet of depending on subjective composition of

Ministers of Ukraine On the
Approval of Special Fees for
Calculating the Amount of Damage
Caused by the Violation of the
Legislation “On Nature Reserve
Fund of Ukraine” which stipulates
the following:

« ‘1. Approve special fees for
calculating the amount of damage
caused by violation of the legislation
on the nature reserve fund within
territories and objects of the nature
reserve fund due to:

illegal logging or damage to trees
and plants that have lignified stem,
to the extent of growth cessation;
damage to trees and plants with
lignified stem to the extent of
growth non-cessation (non-stop
growth);

destruction or damage to forest
crops,  natural  undergrowth
and  self-seeding, seedlings or
saplings...” *;

« other by-laws, draft laws and
amendments to legal regulations
in terms of regulation as to special
use of forest resources and forest
protection, as well as international
acts in the field of environmental
protection and environmental
crime  counteraction  (illegal
logging of trees).

offense (crime).
1. Loggings carried out without special

permit (thatis, without logging permit,
or they are also called unauthorised
loggings). These are common ways
of forest harvesting in the lack of
right to harvesting. Subjects of such
loggings are persons who have no legal
relationship with the forest sector. For
special use of forest resources of state
importance (timber harvesting during
felling for primary wuse), logging
permits are issued by territorial
authorities of forestry and hunting.

. Loggings carried out on the basis of

special permit, in the course of which

serious violations were committed.

Such loggings are carried out in the

availability of permission document,

but with non-compliance with
conditions stipulated in it:

a) not those trees specified in the
permit (in particular, not those
species or trees that are generally
prohibited to cut down);

b) not in areas specified in the
permit (outside areas allocated for
logging);

¢) not in the amount (exceeding the
limit) specified in the permit;

d) not within the terms specified in
the permit (prior to the beginning
or upon their completion) *.

23 IIpo OXOpPOHY HABKOJIMIIHBOTO IIPUPOAHOIO CepeJoBHINA : 3aKOH YKpaiHu Bif 25.06.1991 p.

Ne 1264-XI1I (3i 3miH. Ta gonos.). URL: https://zakon.rada.gov.ua/laws/show/1264-12#Text (date

accessed: 11.11.2022).

24 TIpo 3aTBep KEHHS CIIeliaIbHUX TaKC JJIs1 00YMCIEHHS PO3MIpPY IIKOH, 3aII0/iTHOI IIOPyLIeH-

HAM 3aKOHOJABCTBOM IIPO IIPUPOAHO-3anoBifHMI (oHy : [Tocranosa KMV Bix 10.05.2022 p.
Ne 575. URL: https://zakon.rada.gov.ua/laws/show/575-2022-ni#Text (date accessed: 11.11.2022).

25 Cropuoyc O. Op. cit. C. 9—10. URL: https://flegl.enpi-fleg.org/fileadmin/ufs/04.%20Program%20

Information/4.02%20Program%20Components/4.02.05%20Public%20Awareness/Criminal _

Liability_UA.pdf (date accessed: 11.11.2022).
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According to Part 1, Art. 69 of the Forest
Code of Ukraine, “special use of forest resources
in the allocated forest area shall be carried out
with a special permit - a logging permit, or
a wood ticket, issued free of charge” .

Primary causes of illegal logging (as
specified by State Forest Resources Agency
of Ukraine):

+  social: low level of socio-economic
development in rural areas (high
level of unemployment among
population harvesting timber for
satisfying vital needs, low wages,
low investment activity, etc.);

«  economic: gaining quick benefits
by individual citizens or organized
groups who harvest large-sized
and valuable timber assortments
for processing or commercial sale
(main consumers of such timber
are sawmills (power saw bench-
es) operating outside applicable
legislation) .

Cyclical nature of illegal logging
is inextricably linked to the ups and/
or downs of economic activity in the
country. Statistics on the scope of forest
violations provided in the public report
of the Head of State Forest Resources
Agency of Ukraine, state that “the larg-
est volume of logging was discovered in
forests of enterprises of Zakarpattia Regional
Department: 9.5 thousand cubic meters (SE
‘Irshavskyi Forestry’: 4.5 thousand cubic
meters, SE ‘Yasinya Forestry’: 2.2 thousand
cubic meters); of Kharkiv: 2.9 thousand
cubic meters (SE ‘Zhovtnevy Forestry’: 1.0
thousand cubic metres); of Kherson: 2.0

26 JlicoBull KoZeKC YKpaiHU ...
accessed: 11.11.2022).

thousand cubic metres (SE ‘Holoprystanske
Forestry’: 1.2 thousand cubic meters); of
Vinnytsia: 1.6 thousand cubic meters and
Dnipro: 1.5 thousand cubic meters (SE
‘Verkhnedneprovsky Forestry’: 1.0 thousand
cubic meters)” 2.

This report also contains the fol-
lowing  information: “investigation
into circumstances of illegal loggings
demonstrates that main reasons for increase
in their number are activities of technically
equipped criminal groups, low level of
population procurement, which is forced
to satisfy its vital needs in illegal way,
along with a great number of unregulated
private sawmills buying illegally harvested
timber. To a great extent, the spread of
illegal logging in the southern and eastern
regions of Ukraine contributes to the lack of
budget funding for retaining 11 employees
of the state forest protection, which prompts
them to quit their jobs at their own will;
consequently, impressive areas of forests
are left unattended. During 2016-2021, the
number of employees of the lower level of
state forest protection decreased by more than
2,000 people, impeding high-quality exercise
of powers by state forest protection” %.

Let’s study into the forest crime scheme
in Ukraine (according to Interpol and
World Wildlife Fund):

1) logging (cutting down more than
allowed by State Forest Resources
Agency of Ukraine, or even cutting
down without permits, or within
natural reserves or their buffer zones);

2) transportation (without permits or
several batches with permit issued

. URL: https://zakon.rada.gov.ua/laws/show/3852-12#Text (date

27 OxopoHa JICiB Bii He3aKOHHUX Py6OK / [lep:kaBHE areHTCTBO JIicoBUX pecypciB Vkpainu. URL:
https://forest.gov.ua/napryamki-diyalnosti/lisove-gospodarstvo/ohorona-i-zahist-lisiv/ohorona-
lisiv-vid-nezakonnih-rubok (date accessed: 11.11.2022).

28 IlyOniyHUi 3BIT TOJNOBH ...

. URL: https://forest.gov.ua/storage/app/sites/8/my6riani%203BiTH/

publichniy-zvit-za-2021.pdf (date accessed: 11.11.2022).

29 Ibidem.
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for one batch, transportation of
more valuable timber according to
documents for less valuable timber,
crossing checkpoints for bribes);
3) processing (mixing batches of legal
and illegal timber; according to the
documents, a different amount of
timber is processed than it actually
is, or a different grade of wood is
indicated);
export (unavailability of certificates for
timber, their forgery or use of previous
documents for new batches of goods,
as well as transportation of one type of
wood under the guise of another: for
example, round timber, which export
is prohibited from Ukraine, can be
exported under the guise of firewood);
sale (buyers are provided with
misleading information regarding the
origin of timber or timber products or
forge environmental certificates for
products).
Forest crime increasingly quickly
created adapts to new conditions and
obstacles by governments and the
environmental community, which can
be traced on the basis of statistics on
circulation of timber and its products
between Ukraine and European Union
states .

Investigation of environmental crimes
against the environment, arising due to
illegal logging, necessitates application
of specific expertise from various fields
and conducting relevant research, as the
range of questions in such cases is rather
extensive. For the purpose of investigating
this type of crime, it is essential to appoint
different types of forensic examinations

4

~

5

~

in different expert specializations, as
a result of which it is possible to obtain
answers to questions raised. Therefore,
forensic examination can be viewed as the
most efficient way to fulfil investigative
tasks in cases of crimes against the
environment in general and illegal logging
in particular, provided strict observance
of requirements of criminal procedure
law concerning appointment and conduct
of this investigative action *.

Analysis of law enforcement practicein
the field of illegal logging and specialized
literature gives grounds for proposing
the following list of other forensic
examinations, which appointment
helps in solving addressed tasks:
dactyloscopic, trace-evidence, forensic-
economic, engineering-ecological and
merchandising research, etc. We believe it
isexpedientto supplement this list with the
latter, since during pre-trial investigation
and trial of cases related to illegal logging,
there is a necessity to determine the
market value of round timber.

InNational Standard 1 General Principles
of Valuation of Property and Property Rights
the market value term is defined as “the
value for which alienation of the appraisal
object is possible on the market of similar
property at the measurement date according
to the agreement concluded between the buyer
and the seller, after carrying out appropriate
marketing, as long as each of the parties acted
with knowledge of matter, prudently and
without coercion” *2.

Carrying out forensic examination
implies availability of professional skills
and abilities in the corresponding field,
which basis is a combination of different

30 Kporiok A. M. Op. cit. DOI: 10.33270/01211181.24 (date accessed: 11.11.2022).

31 OmnitHnuyk P. I1. Op. cit. DOI: 10.35774/app2020.03.166 (date accessed: 11.11.2022).

32 Ilpo 3aTBepmxeHHs HanioHasbHOro cTanzapty Ne 1 «3aranbHi 3acasy OLiHKY MakHa i MaliHO-
BUX 1pas» : [ToctanoBa KMV Big 10.09.2003 p. Ne 1440 (3i 3miH. Ta gomos.). URL: https://zakon.
rada.gov.ua/laws/show/1440-2003-ni#Text (date accessed: 11.11.2022).
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types of specific expertise and certain
experience of their application in various
situations. To resolve addressed tasks
(questions), forensic experts in their
practice use certain methodological
approaches and research methods in the
course of forensic examinations, which
also fall within their competence.
Methodological approaches should be
understood as general ways of assessing
property value, stemming from basic
principles of appraisal, which the forensic
expertapplies in the course of their activities
in order to fulfil assigned expert task *.
Conducting forensic merchandising
examination while investigation of
crimes related to illegal logging involves
determining the market value of round
timber. Accordingly, the object of this
forensic examination is round timber (in
particular, firewood for industrial and
non-industrial use). While performing
such research, a forensic expert may
apply comparative approach: this is
analysis of sales and offer prices with
a corresponding adjustment of differences
between comparison objects and appraisal

object .
Timber is understood as wood
materials that have preserved their

natural physical structure and chemical
composition and are produced by dividing
logged trees and logs into parts (lengthwise
or crosswise) for further use or processing;
timber obtained by crosswise separation
of the trunk of logged tree is considered
round ®.

Recently, Ukrainian forest industry
has switched to new national wood quality

33 Ibidem.
34 Ibidem.

standards harmonized with European
ones. They substantially amended
approaches to determining size and quality
characteristics of timber. If earlier com-
mercial timber (round timber) in Ukraine
was divided into three grades (I, II, III),
which had a number of assortments based
on their purpose (that is, commercial wood
and fuel wood were harvested: firewood
suitable for use only as fuel); then starting
from 2019, there has been a new division of
timber (as in European countries) into four
quality classes (A, B, C, D) *.

The principle of classification
according to the European round timber
standardization system is not based on the
assortment (purpose), instead, it is based
on indicators of size and quality of logs
(larger diameter and minimum content of
wood defects at the established increment
corresponds to high-class quality):

e A: timber of the highest quality
class predominatly originating
from the lower part of the log, with
clear wood or with minor defects
that do not limit its use;

* B: timber of the average quality
class without special requirements
for clear wood and with knots
within the mean value for each
species;

* C: timber below the average qual-
ity class, in which defects are al-
lowed that slightly reduce natural
properties of timber as material;

* D: timber that does not comply
with any of the previous quality
classes, of which timber can still
be acquired for further use;

35 IIpo 3aTBepkeHHs [HCTPYKIT 3 BeZIeHHS eJIEKTPOHHOrO 00JIIKY lepeBHHY : Haka3 MiH/OBKil-
JIs1 Bizt 27.09.2021 p. Ne 621 (3i 3MmiH. Ta goros.). URL: https://zakon.rada.gov.ua/laws/show/z1343-

21#Text (date accessed: 11.11.2022).

36 Tpoxanenko O. M., Komicapoga A. [I., Bep6a B. B. Op. cit. DOI: 10.51989/NUL.2021.4.41 (date

accessed: 11.11.2022).
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+ remaining round timber of which
it is impossible to obtain sawn
timber for general use (they are
classified as firewood for industrial
and non-industrial use) ¥.

The following classification of timber
is given in the Instructions on keeping
electronic records of timber:

“firewood for non-industrial use: timber
of coniferous and deciduous type of wood,
cut lengthwise and crosswise and/or chopped,
used as fuel in such household wood-burning
devices as stoves, fireplaces and central
heating systems;

firewood for industrial use: coniferous
and deciduous timber in the form of logs
peeled from knots, usually with bark, intended
for industrial use in production of heat
and electricity, chips, shavings, pyrolysis,
hydrolysis, etc. They can also be used, under
contract (agreement) terms, as raw materials
for production of wooden boards. At the
request of consumer, they can be supplied
both as round and split materials” .

According to calorific value, firewood
intended for use as fuel, generation of
heat and electricity, as well as pyrolysis
is divided into the following groups of
species:

«  birch, oak, beech, ash, hornbeam,

maple, elm, larch;

«  pine, alder;

« spruce, cedar, fir, aspen, linden,
poplar, willow *.

Timber is obtained by mechanical
processing of fallen trees and their
parts. The trunk of fallen tree, cleaned
of branches, top and stump, is called tree
whip.

37 Ibidem.

38 IlIpo 3aTBepAKeHHs IHCTPYKLII 3 BeIeHHS ...

2003-m#Text (date accessed: 11.11.2022).

Conducting merchandising exam-
ination when assessing the market value
of round timber first of all involves
additional involvement of a specialist to
measure timber, who must determine
qualitative and quantitative characteristics
of assortment (for round timber, these are
the tree species, quality class, diameter,
length; for firewood, these are tree species,
species group, industrial / non-industrial
use, diameter, length) and provide
obtained results to a forensic expert for
merchandising examination.

Forensic merchandising examination
to determine the market value of round
timber as well as firewood for industrial or
non-industrial use should be carried out
according to the following algorithm.

1. At the initial stage, it is vital to
determine belonging of studied goods,
taking into account measurements
carried out by a specialist in the forest
industry, using the measurement and
calculation methods in compliance
with TVV and JCTY (dimensions,
volume / quantity).

2. To identify investigated objects at the
market.

3. To determine the value of 1 cubic me-
tres of timber at the moment of crim-
inal offense commission on the basis
of analyzing actual values of timber
taking into account sections and area
of harvesting according to the data of
State Forest Resources Agency or price
information placed on the websites of
forestries as price lists.

4. Toassessthe marketvalue of timber per
units of volume considering species

. URL: https://zakon.rada.gov.ua/laws/show/1440-

39 TVV 00994207-005:2018 [lepeBuHa gapoB’siHa. Kinacudikaiis, o6iik, TexHIiYHI BUMOTU.
URL: http://www.mdoffice.com.ua/pdf/tehnichni_umovi_1908021524.pdf (date accessed:

11.11.2022).
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of tree, species group, industrial or

non-indutrial use, diameter, length

(for firewood) at prices at the moment

of commiting criminal offense, apply-

ing the comparative approach.

Therefore, merchandising
examination of round timber involves not
only understanding the essence of the
round timber concept, its classification
features in compliance with new national
standards, but also application of a
corresponding algorithm in the course
of such research, taking into account
measurements provided by a specialist in
the forest industry.

Enterprises of the forestry complex
use price franking (timber distribution
points). The Occupational Safety and
Health Regulations for forestry and forest
industry workers distinguish between the
following types of landings: upper, lower,
and intermediate timber landings and
hauling routes. “The upper timber landing
is a timber landing located near logging road
(highways, narrow-gauge railway) or a water
body intended for temporary storage of wood
raw materials, its loading on vehicles for
further transportation to lower timber land-
ings or points of consumption, intermediate
timber landings, and if necessary, its
processing (cleaning trees from branches and
knots, full or partial bucking, debarking,
etc.). The Lower Landing is a forest enterprise
production site, where wood raw materials
are pre-processed, sorted, and partially
processed, timber and sawdust are stored,
shipped to consumers and/or transported
to woodworking shops of commercial tim-
ber, firewood for technological needs. An
intermediate timber landing is timber
industry landing where removal of wood raw

materials by some means of transport ends
and starts by others (to lower timber landings
or points of processing or consumption). It is
allocated for temporary storage of wood raw
materials. Hauling routes (portaging, cable
ways, ground timber chutes, lakes, tributaries
of rivers and other water bodies) that connect
upper timber landings, and sometimes even
intermediate timber storage sites with cutting
areas, or those which separate sections are
located outside cutting areas» *.

Ecological  disaster caused by
deforestation can be prevented if plans for
conservation and rational use of natural
resources are implemented, as well as if
criminal activity related to illegal logging
is prevented. To prevent environmental
crimes associated with illegal logging,
Ukraine maintains the Unified Register of
Logging Tickets and electronic accounting
system of timber, checks the legality of
timber origin (according to the tag and
car number, under the waybill), monitors

internal consumption of domestic
unprocessed timber, etc.

Conclusions

The war in Ukraine made certain
adjustments in prospects for the

development of forestry, which should
stimulate the search for new ways of
urgent reforms in the forestry sector.
Problems that have been arising since
the beginning of hostilities negatively
affect the environment. As a result, today
Ukrainian forests can be conditionally
divided into two groups: the first includes
forests in territories temporarily occupied
by the enemy or located in the cobat
zone, and the second includes the rest

40 IIpo 3aTBepzKeHH [IpaBUI OXOPOHY IIpalli s IPaliBHUKIB JiCOBOTO I'OCIIOAAPCTBA Ta JiCOo-
Boi mpomuciaoBocTi (31 3miH.): Hakas [lep:xaBHOro KOMiTeTy VKpaiHU 3 HAIVISIAY 32 OXOPOHOIO
npani Big 13.07.2005 p. Ne 119. URL: https://zakon.rada.gov.ua/laws/show/z1084-05#Text (date

accessed: 11.11.2022).
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of forests. The protection of forests in
occupied territories and in the combat
zone is a serious problem, since scheduled
logging of forests, carried outin peacetime
by state and communal forestry, is
practically not carried out; equipment is
stolen or damaged; large-scale forest fires
provoked by explosions and other factors
are frequent; many foresters are at the
front.

The entire Ukrainian economy has
suffered huge devastating consequences,
therefore the priority tasks for the
Ministry of Ecology and Natural Resources
of Ukraine, State Forest Resources Agency
of Ukraine are to ensure the legality of
all loggings in areas where hostilities
are not taking place as well as to prevent
corruption schemes in the timber market.

Since environmental crimes happen
all the time, forensic merchandising
examination to assess timber market
value gains significance, as forensic
examination is the most efficient way of
fulfiling investigative tasks in this area.

Conducting forensic merchandising
examination while investigation of
crimes related to illegal logging involves
determining the market value of round
timber and firewood for industrial or non-
industrial use.

Merchandising examination of timber
involves obtaining timber measurements
from a specialist in the forest industry,
understanding their classification features
based on new national standards, and
applying the algorithm for determining
their market value.

New challenges taking place under
martial law require employees of the
Expert Service of the Ministry of Internal
Affairs to respond quickly while solving
addressed forensic tasks both at the
stages of the pre-trial investigation and
subsequent court proceedings.

0co0/IMBOCTI MPOBEAEHHS
CYZA0BOi TOBAapPO3HABY0i eKCIIEPTU3H,
NOB’A3aHO1 3 HE3AKOHHOIO MOPYOKOI0
JiciB B YkpaiHi
Ipuna Cieuyx

Cmammio npuceaueHo 00CAL0HceH-
HI0 ocobausocmeil npogedenns Y0080l
Mo8apo3Hasuol excnepmuau nid uac pos-
CAi0Y8AHHA 3/10YUHIB, NO8’A3AHUX 13 He-
3aKOHHOI0 nopybKol Aicie 8 YKpaiui.
O6spyHMO06AHO He2dMUBHUIL 8NAUSE He3d-
KOHHOL nopyOKU HA HABKOAUWLHE cepedo-
sulUe Ma 3a3HAYEHO 3MIHU, AKI BUHUKA-
10Mb HA mepumopisx nopybamux aicie.
Hamomicmb nopybku, nog’asani 3 edet-
HAM 1iC08020 2ocnodapcmed, Cnpsamosami
Ha 3abe3nedeHHs 0XOPOHL, 0300pP08AEHHS,
NOCULeHHS 3AXUCHUX 6/acmugocmeil ma
nideuuleHHs npodykmueHocmi Aici@ ma
IHWuxX aicoeocnodapcvkux Yyeids. Memoio
cmammi € meopemuuHe 006S/pYHMYBAHHS
ocobausocmeil nposedenns cydosoi mosa-
PO3HABUOT eKcepmU3U 3 6U3HAUEHHS PUH-
K080 8apmocmi KpyeAux Aicomamepianie
nid yac po3caidy8aHHs 3/A04UHI8, N08’5-
3AHUX 13 He3aKOHHOI0 NopybKoio Aicy, ma
BUOKpeMAEHHS KAIOYOBUX ACTeKmi8 npo-
gedenna maxozo 0ocaidiceHHA 3a Jonom-
02010 3aNpPONoOH08ANH020 anzopummy Oiil.
ITposedere docaiddnceHH SPYHMYEMbCL HA
3aCmMocy8aHHi MNOPIBHAABLHO20 Ni10X00Y,
wo nepedbauae ananizysanHs yin npoda-
K%Y ma npono3uyiil makozo eudy aicoma-
mepianig. Taxkoxuc po3zAsHymo BU3HAYEH-
H MepMIHI8 «AlcoMamepianu», <«Kpyeai
Aicomamepianu», ix kaacugikayiro ma
xapakmepucmuxy. Toeapo3nasua excnep-
musa kpyeaux aicomamepianie nepedoa-
Yae OMpUMAHHA BUXIOHUX OaHUX U000
BUMIPIOBAHHSA  napamempis  Jepe8UHU
ma 3acmocy8amHs NegH020 AAOPUMMY
Jill i3 Memow BU3HAYEHHA IX PUHKO8OL
sapmocmi. IIpoananizosano HO8L HAUIO-
HaAbHI cmandapmu axocmi JepesunHu ma
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00/pyHMOBaHO He0bXiOHICMb 3any4eHHs
paxisys-cneyiasicma Aic080i NPOMUCAO-
socmi nid wac npogedenHs cydogoi mosa-
PO3HABYOL eKCepmu3u.

Katouosi caoea: xpyeai aicomamepi-
anu; eKoN02IYHI 3/10YUHU; HE3AKOHHA No-
pybka aicy; moeapo3nasua ekcnepmusa;
Opos’ana Jepesuna npoMuUcA06020 SUKOPU-
cmanus; 0poe’sana Jepesuna HempoMUCAO-
8020 BUKOPUCTMAHHS; KAAC AKOCTMI Aicoma-
mepianis.
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VI Kharkiv International Legal Forum —
a Crucial Event of Legal Direction

One of the largest events in the legal sphere this year, de-
spite the war in Ukraine, is holding the VI Kharkiv Interna-
tional Legal Forum at Yaroslav Mudryi National Law University
on October 4—7, 2022. The event was attended by more than
1,000 specialists in various branches of law from all Ukrainian
regions and 30 countries of the world (including Great Britain,
the USA, France, the Netherlands, Germany, Italy, Switzerland,
Denmark, Norway, Lithuania, Slovenia, Slovakia, Serbia, Azer-
baijan, Kazakhstan, Uzbekistan, Taiwan, Malaysia, Brazil, etc.).
More than 40 speakers joined the discussion: widely known
Ukrainian and foreign jurists, employees of state law enforce-
ment agencies, representatives of leading international courts
(in particular, the International Criminal Court, the European
Court of Human Rights) and scientific institutions, as well as
non-government human rights organizations, etc.

Today, Kharkiv International Legal Forum is the nation-
wide event of legal orientation, organized due to the close and
fruitful cooperation of the Ministry of Economy, the Ministry
of Education and Science, the Ministry of Justice, the Nation-
al Academy of Legal Sciences of Ukraine, and Yaroslav Mudryi
National Law University (in accordance with Order No. 656-p
0f 19.09.2018 of the Cabinet of Ministers On Holding the Kharkiv
International Legal Forum). Although Russia’s unjustified and
unprovoked aggression against Ukraine prevented the organi-
zation of the Forum in the usual offline mode, the participants
had the opportunity to
discuss the most press-
ing issues for the glob-

al community during \

online events. This sci- é‘q-

entific and practical ac- KHARKIV

tion addressed a num- INTERNATIONAL

ber of the most pressing I_ E G A |_

legal problems in the
conditions of war and '—ﬂ RU M | l*f?
global threats of the = :

21st century and com-
bined many thematic
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areas and forms of their implementation, including panel dis-
cussions, satellite events, round tables, presentations, master
classes, lectures, etc.

The forum was opened by Anatoliy Getman, Rector of
Yaroslav Mudryi National Law University, Doctor of Law,
Professor, Honored Worker of Science and Technology of
Ukraine, the State Prize of Ukraine Laureate. He noted that
the Kharkiv International Legal Forum is the platform for
more than 1,000 guests from all corners of Ukraine (in par-
ticular, 40 Ukrainian and foreign speakers) to discuss the
most pressing legal issues of our time during global panel
discussions and practical thematic events because at the time
of full-scale Russia’s invasion of Ukraine, solving urgent issues of
protection of war victims, legal protection of the affected popu-
lation and compensation for the damage is on the agenda of ev-
ery state institution, every scientific institution or non-govern-
mental organization operating on the territory of Ukraine and
beyond. The panel discussions of the VI Kharkiv International
Legal Forum are devoted to the role of international forensic in-
stitutions and the modern challenges of protecting persons affect-
ed by the war in Ukraine. Researcher of these complex questions
and finding answers to them is the task of this meeting. For this
reason, the discussion with the participation of widely known
national and international experts, employees of national bodies
working in this field, representatives of key international foren-
sic institutions — the International Criminal Court, the Europe-
an Court of Human Rights, leading educational and scientific
institutions, non-government human rights organizations will
bring significant benefit to Ukraine and all Ukrainians affected
by aggression, war crimes, crimes against humanity and, pre-
sumably, genocide.

Within the framework of the Forum, which has been orga-
nized for the sixth time on the basis of Yaroslav Mudryi Nation-
al Law University, 10 panel discussions took place:

1) Protection of War Victims in Ukraine;

2) International Standards of Civil Justice: Wartime Challenges
and Adaptation to EU Legislation;

3) Ukraine’s path to EU Membership: challenges and perspectives,

4) Sustainability in transition: corporate respect for solidarity;

5) Ukraine — EU: problems and directions of adaptation of finan-
cial legislation;

6) Problems of adapting the criminal legislation of Ukraine to the
acquis communautaire of the European Union;

7) Platform solutions: legal aspect of interaction between the state
and taxpayers,

204



8) Scandinavian approach to sustainable development: history
and current trends;
9) Food security in the conditions of global challenges: national-le-
gal and international aspects,
10) Law and War: Voices of Philosophers.

During the Forum, satellite events were also planned,
namely a workshop with a presentation of the new Center of
Excellence Artificial Intelligence, Discrimination, and Predic-
tion; the webinar The procedure for appointing judges: what are
the possible reforms to increase the legitimacy of the Constitution-
al Courts?; round table Discussion of models of cooperation of do-
mestic law schools with foreign partners in the conditions of war in
Ukraine.

The panel discussion Protection of War Victims in Ukraine
deserves special attention (co-organizers: Research Center for
Transitional Justice of Yaroslav Mudryi National Law Universi-
ty, Leibniz Institute for East and Southeast European Studies,
Project Sunflowers, Center for International Humanitarian law
and transitional justice), within which Ukrainian and foreign
scientists raised many pressing issues regarding the protection
of the rights of victims of Russian aggression and compensa-
tion for war victims with the help of international law and hu-
man rights.

The work of the panel consisted of two components: The
Role of International Judicial Institutions in the Protection of Vic-
tims of War (moderator — Dr. Cindy Wittke, Regensburg, Ger-
many; Head of Political Science Research Group, Leibniz Insti-
tute for East and Southeast European Studies (I0S)) and Current
Challenges of the Protection of Victims of War in Ukraine (moder-
ator — Dr. Ewa Hofmariska, President of the Foundation Sun-
flowers).

Reports were made
by Mykola Gnatovskyy,
Judge at the European
Court of Human Rights
(Protection and Redress to
Victims of War Through In-
ternational Law of Armed
Conflict and  Human
Rights Law in the Context
of Russia’s War Against
Ukraine); Paolina Mas-
sidda, Principal Counsel
of the Office of Public
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Counsel for Victims (OPCV) at the ICC (Securing the Rights of Vic-
tims Before the ICC); Anton Korynevych, Ambassador-at-large in
the Ministry of Foreign Affairs of Ukraine (The Road to Estab-
lishment of the Special Tribunal for the Crime of Aggression against
Ukraine); Oksana Senatorova, Director of the Research Centre
for Transitional Justice (RCT]J) at Yaroslav Mudryi National Law
University, a fellow at Leibniz Institute for East and Southeast
European Studies (Gordian Knot of Approaches to Define the Vic-
tim of Armed Conflict and Redress: Cut or Untie); Kateryna Busol,
Senior Lecturer at the National University of Kyiv-Mohyla Acad-
emy and a fellow at the Leibniz Institute for East and Southeast
European Studies (The Dynamics of Conflict-Related Sexual Vio-
lence in the Russia-Ukraine Armed Conflict and Survivors’ Prefer-
ences for Reparations); Alla Fedorova, PhD, Associate Professor
of the Department of Comparative and European Law of the In-
stitute of International Relations of Taras Shevchenko National
University of Kyiv, expert of the Council of Europe Projects In-
ternal Displacement in Ukraine: Development of Durable Solutions.
Phase II and Development of social human rights as a key factor
of sustainable democracy in Ukraine, international expert of the
European Social Charter Department of the Council of Europe
(The Case-law of the European Court of Human Rights Regarding
Compensation for Damage Person’s Life and Health During Armed
Conflicts).

Foreign and Ukrainian scientists tried to find out answers
to by far the most critical and significant issues: fragmentation
of victim protection in various fields of international law; dif-
ferent approaches to identifying war victims in Ukraine, gaps
in legal protection of victims; possible mechanisms for protect-
ing the rights of victims of this armed conflicts (International
Criminal Court, European Court of Human Rights, Special Tri-
bunal for Aggression, special compensation mechanism, etc.);
judicial, quasi- and extrajudicial mechanisms as means of com-
pensation for harm to victims; the role of victims in victim-ori-
ented processes of transitional justice in Ukraine; women and
children as the most vulnerable categories of victims in this
war; reparation strategy for victims of ongoing armed conflict.

Scientists drew attention to the fact that international
crimes committed during this war should be prosecuted in
all possible jurisdictions, both national and international (In-
ternational Criminal Court, Special Tribunal for the Crime of
Aggression against Ukraine), and victims should receive le-
gal protection and compensation for damages. The problem
of reparations is complicated by the lack of unified interna-
tional instruments and mechanisms for responding to such
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challenges — compensating such a significant number of vic-
tims. Every branch of international law (humanitarian, crimi-
nal, human rights) has a different definition of the concept of
a victim. Only a few of them have effective reparative mecha-
nisms with limited competence: the jurisdiction of the Euro-
pean Court of Human Rights is limited by Russia’s withdraw-
al from the European Convention on Human Rights, and the
International Criminal Court can only compensate victims of
crimes committed by persons found guilty.

The panel discussion aroused the special attention of the
Forum participants Problems of adapting the criminal legislation
of Ukraine to the acquis communautaire of the European Union
(moderator — Yuriy Baulin, Professor, Doctor of Law, Profes-
sor of the Department of Criminal Law in the Yaroslav Mudriy
National Law University, Head of the Working Group on the
Development of Criminal Law of the Committee on Legal Re-
form, Academician of National Academy of Legal Sciences of
Ukraine), the work of which was simultaneously on four dis-
cussion platforms: Ukrainian — at Lviv State University of In-
ternal Affairs; Polish — at Jagiellonian University; Lithuanian —
at Vilnius University and Croatian — at University of Zagreb.

The experience of their countries, which have already gone
through the process of adapting the national criminal legisla-
tion to the acquis communautaire (hereinafter referred to as
AC), was shared by Wilodzimez Wrubel, Professor, Dr.Hab.,
Head of the Department of Criminal Law of Jagiellonian Uni-
versity and Dominik Zayonc, Associate Professor of the Depart-
ment of Criminal Law of the same university (Criminal Code and
Implementation of the Requirements of the Legal Acts of the Europe-
an Union in Polish Criminal Law); Suntsana Roksandich, Doctor
of Sciences, Associate Professor, Professor of the Department
of Criminal Law of University of Zagreb (Implementation of the
requirements of the legal acts of the European Union into the na-
tional Criminal Code: the experience of Croatia); Gintaras Svedas,
Professor, habilitated doctor, Head of Criminal Justice Depart-
ment of Vilnius university (Implementation of requirements of le-
gal acts of the European Union to national criminal law: features of
the process and main difficulties (experience of Lithuania)).

Ukrainian tasks in this area and the ways of their imple-
mentation were reported by Mykola Khavroniuk, Doctor of
Law, Professor of the Department of Criminal and Criminal
Procedural Law at the National University of Kyiv-Mohyla
Academy (Problems of adapting the provisions of the General part
of the current and prospective criminal legislation of Ukraine to the
EU criminal law); Yurii Ponomarenko, Doctor of Law, Head of
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the Department of Criminal Law at Yaroslav Mudriy National
Law University (Implementation of acqui communautaire require-
ments to the provisions of the Special part of the criminal legislation
of Ukraine).

Based on the results of the scientific reports and their dis-
cussion, the panel discussion participants agreed on the fol-
lowing:

1) in the field of substantive criminal law, there are at least 30
directives, framework decisions or other acts that directly
reflect AC of the European Union; some more AC acts con-
tain definitions of concepts relevant to criminal law;

2) AC acts contain norms of at least the following institutions
of the General part of criminal law:

«  limits of the criminal law in space,

« incompleteness of criminal offense,

« complicity in a criminal offense,

«  punishment,

« exemption from punishment,

«  other criminal legal means for individuals,

« grounds for liability of a legal entity,

« criminal legal means for legal entities;

3) The special part of criminal legislation should implement
the requirements of the AC regarding the following crimi-
nal offenses:

+  terrorism,

«  human trafficking,

« sexual exploitation of women or children,

« illegal trade in narcotics,

« illegal arms trade,

« money laundering,

« corruption,

« forgery of means of payment,

+ computer,

« fraud in the sphere of EU financial interests,

«  market abuse,

«  sea pollution,

« illegal entry, transit or residence,

« racism and xenophobia.

(For all these criminal offenses in the acts of the Criminal

Code, certain or all signs of their components are stipulat-

ed, and for most of them — also the types and sizes of pun-

ishments.);

4) aside are the requirements of some acts, which provide for
circumstances that increase or decrease the severity of the
criminal offense and which can be implemented both in
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the norms of the General Part (institution of punishment)
and in the norms of the Special Part (construction of quali-
fied and privileged components);

5) the requirements for the implementation of the AC into na-
tional criminal legislation for states that are candidates for
EU membership are stricter than for states that are already
EU members. Therefore, Ukraine is obliged to provide the
monitoring committee with comprehensive information
on the implementation of each of the requirements in its
national criminal law;

6) the implementation of the requirements of the AC does
not mean the mechanical transfer of their texts to the na-
tional legislation and must take into account the features
of the main criminal law institutions of the relevant state,
the structuring of its criminal law, its terminology, the used
techniques of legislative technique, etc.;

7) in modern Ukrainian realities when the work on the draft
of the new Criminal Code (hereinafter referred to as CC)
has already reached its final stage, the implementation of
the requirements of the AC to national criminal legislation
involves the simultaneous bringing into line with EU stan-
dards both the prescriptions of the current Criminal Code
and the provisions of the draft of the future Criminal Code.
Ultimately, the adaptation of the prescriptions of the cur-
rent CC to the requirements of the AC will contribute to the
approval of the relevant provisions of the new CC.

During the plenary session, Forum participants, foreign
and Ukrainian scientists actively discussed the presented re-
ports and formulated recommendations for solving the most
pressing and debatable problems that became the subject of
discussion. The problems of international cooperation in var-
ious areas of jurisprudence, the exchange of positive foreign
experience in law enforcement and law enforcement activities
have gained special importance. It is worth noting separately
the close interaction of Ukrainian and foreign scientists in the
development of promising directions for improvement and
ways of solving current problems of domestic and internation-
al legislation.

VI Kharkiv International Legal Forum has become an im-
portant event of the legal direction and the legal sphere this
year. The discussion panels of the Forum made it possible to
create a platform for fruitful professional discussion of practi-
cal challenges to the domestic legal system and judiciary during
the war, as well as further adaptation of Ukrainian legislation to
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EU legislation. The forum became an open international plat-
form for a transparent and open polylogue about the problems
most relevant for the world legal community, for discussion
and development by Ukrainian and foreign experts of joint ap-
proaches to solving urgent legal problems in the context of war,
global threats of the 21st century on the way to further sustain-
able development civilization.

In today’s realities, the Kharkiv International Legal Forum
and legal science united scientists from all countries of the
world, gave hope for our victory and the advent of peace on the
entire planet, outlined the prospects for further peaceful and
sustainable development. We are deeply grateful to everyone
who supports Ukraine in this difficult time! We will overcome
injustice with the rule of law, injustice with truth, war with
peace! Glory to Ukraine!

Information was prepared by Viktor Shevchyuk,

Professor at the Department of Criminalistics

of Yaroslav Mudryi National Law University, Doctor of Law,
Professor, Honored Lawyer of Ukraine
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Requirements for content

According to the Edition subject matter,
content regarding coverage of criminalistic
current issues, relevant issues of performing
various types of forensic examinations
and specific expertise application in legal
proceedings is published on the pages of the
Scientific Edition.

Based on research, presentational,
evaluative and communicative functions of
the Scientific Edition, research papers (where
an author outlines main work outcomes);
research and methodological papers (where
an author analyses methods, processes, tools
helping to achieve certain scientific results);
research and theoretical papers (texts where
an author presents results of theoretical ways
for problem solution); research and practical
(articles where an author describes his
personal practical experience and performed

scientific experiments), review research
papers (dedicated to evaluation, conclusions,
overview, analysis of earlier published

information). The Editorial Board is also
interested in debatable articles, research ideas
or short reports: results of an experiment,
personal experience, etc. Scientific style of
the content presentation (accuracy, logic,
conciseness, clarity, connectivity, integrity,
completeness) and its high scientific level.
Article structural elements should include:

«  Article Title;

« Abstract and Keywords. Abstract
(summary) text should be not less than
1,800 characters (separately in article
language and English). Abstract should
include the following: outline of research
problem, purpose, main research results,
conclusions, keywords (7—10 words,
should match the content of the article
and display the publication topic). Titles
of annotation structural parts other except
the purpose should not be indicated;

« Formulation of research problem, its
connection with scientific and practical
interests (it is necessary to reveal essence
and state of the scientific problem,
theoretical and practical significance of
a research, connection with scientific
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and practical tasks, substantiation of the
research relevance);

«  Articlepurpose (itisnecessaryto formulate
the publication main thesis differing
from previously considered research
on the chosen topic in accordance with
outlined problem and analysis of current
researches);

«  Research methods applied (are presented
individually if they contain novelty and are
notable, given the article subject matter);

« Analysis of essential researches and
publications on the selected article topic,
outlining the problematic field of the
research that article is devoted; with
obligatory reference to authors and their
scientific papers;

+  Main content presentation with obtained
results (to reveal important theoretical
positions and research results, analyze
scientific  facts, ideas, thoughts,
regularities, concepts, as well as trends of
further topic development, emphasizing
personal contribution of the research
author(s));

+ Conclusions (main research results in
a clear, consistent, logically presented
form in compliance with set goal);

« References (the list of used sources
transliterated according to the Roman
alphabet, for example, on the site of
Vernadsky National Library of Ukraine:
http://nbuv.gov.ua/node/929);

« Abstract in English, indicating the
author(s) surname, article title and
keywords.

Requirements for scope

Total scope of a scientific article (information
about the author, article title, abstract,
keywords, article text,  bibliographic
references, extended resume) should be not
less than 36,000 characters.

Requirements for design

Article is submitted for publication in
Ukrainian or English.

Text of the article should be printed using
the Microsoft Word processor; A4 paper size;
page orientation. Text should not contain
hyphens and macros.



Requirements for Research Papers

Article information should be presented
according to the following sequence.

Information about the publication author
(co-authors) The author’s full name, academ-
ic degree, academic rank, place of employ-
ment, locality, country, Researcher ID, ORCID
ID, official email address). One publication
permits no more than three co-authors. If
the article is prepared by a group of authors,
it is important to stress participation of each
according to the methodology: CRediT (Con-
tributor Roles Taxonomy, for more details:
https://credit.niso.org/).

Article title should be without acronyms
and abbreviations.

If a research is executed within the
framework of international projects (grants),
then it should be mentioned.

Analyzing main researches on the article
problematics, it is obligatory to consider the
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