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Despite high level of development of interdisciplinary procedural
evidence doctrine, rather narrow aspects; appointment of forensic
examination as a way of securing evidence before commencement
of proceedings in administrative case, difference between territorial
jurisdiction and authority to secure evidence by its location have
not been the subject of attention of researchers of administrative pro-
ceedings or forensic researches, at least recently. In particular, there
are no clear comments on forensic research on issues that will only
be the subject of judicial consideration. At the same time, theoretical
potential of the issue of securing evidence before the commencement
of administrative proceedings seems to be high determined the pur-
pose of this article, namely: investigate specified procedural mech-
anism through the prism of appointment of forensic examination
by the court in proceedings that have not yet been initiated by any
court. The following tasks are subordinate to this purpose: identi-
fv legislative grounds for such a court decision, to determine na-
ture of the court authority to secure such evidence, including exis-
tence of relevant rights in a general local court. Using a special
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legal dogmatic method, systematic interpretation and comparative
analysis, it was found that pre-litigation provision of evidence does
not require a clearly formulated subject of the dispute and evidence
obtained through such provision, including forensic expert con-
clusions can be used outside the administrative proceedings (even
in case of violation of requirement to further file a claim), since
the actual receipt of evidence was carried out in accordance with
the law. Conclusions were drawn according to which satisfaction
of the evidentiary needs of potential plaintiff by the courts of first
instance does not overlap with the concept of topical or territorial
jurisdiction and is a unique phenomenon that is only formally, but
not substantively, covered by instance jurisdiction.

Keywords: evidence loss risk; forensic science; application for
evidence provision; administrative proceedings; territorial juris-
diction; court of first instance; equality of parties; obligation to file
claim statement; evidence obtained in accordance with law; proce-

dural relations outside proceedings.

Research Problem Formulation

Constitution of Ukraine guarantees every-
one the right to appeal in court decisions,
actions or inaction of State authorities,
local self-government bodies, officials
and service personnel (P. 1 of Art. 55) 1.
Such an appeal generally corresponds to
a public-law dispute that is resolved in
the administrative judicial procedure. On
the other hand, the above-mentioned sub-
jects are required to act within the limits
of their powers, in the manner and on
the basis of the Constitution and laws of
Ukraine (P. 2 of Art. 19 of the Constitution
of Ukraine) % Therefore, two competing
presumptions have been formed: (1) le-
gality of the actions and requirements of
a person as a participant in public-law re-
lations (clearly formulated in Art. 15 of the
Law of Ukraine: On Administrative Proce-

dure?), that includes the legality of actions
on appeal and (2) the legality of the actions
and decisions of government bodies (va-
lidity of which is increasingly being un-
derstood by legal science). With the sepa-
ration of administrative proceedings into
an independent method of administering
justice, it borrowed, sometimes in an al-
most verbatim presentation, the norm
under which the aforementioned right of
everyone to appeal is exercised in gener-
al adversarial conditions; corresponding
complaint in the form of a statement of
claim should be based on evidence. Thus,
constitutional guarantee has been signifi-
cantly clarified: filing complaint with the
court or a statement of claim is subject
to a fee (a court fee is charged), it should
comply with a certain form, be filed in
a certain manner, meet specific require-
ments (in particular, contain a subject

1 KoHcruTynis Vkpainu : 3akoH YkpaiHu Bif 28.06.1996 p. Ne 254k/96-BP (3i 3MiH. Ta JOIOB.).
URL: https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text (date accessed: 21.04.2026).

2 Tam camo.

3 IIpo agMiHiCTPaTHUBHY NIPOLEAYPY : 3aKOH YKpaiHu Bifj 17.02.2022 p. Ne 2073-IX (3i 3MmiH. Ta
pomog.). URL: https://zakon.rada.gov.ua/laws/show/2073-20#Text (date accessed: 21.04.2026).
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matter, formulate claims and be based on
evidence). In case of non-compliance, the
court leaves such a complaint (statement
of claim) without consideration, without
action or returns it to the person.
However, evidence as data on disputed
factsis not always available to complainant
in sufficient volume. Without evidence, it
is difficult or impossible to determine spe-
cific violation content, choose a method of
protecting the violated right. In addition,
both by themselves and as a result of le-
gal dispute development, evidence can
be lost even before the filing of a claim.
Thereby administrative proceedings bor-
rowed from other procedural regimes of
justice administration, already formed at
the time of its occurrence, idea of securing
future proceedings, creating appropriate
conditions for taking action on the appeal.
In the Code of Administrative Proceedings of
Ukraine, such pre-procedural security cov-
ers influence on the behavior (primarily:
the power) of the future defendant (se-
curing the claim) and evidence protection
of that can be lost (securing evidence) *.
Both of these security measures can be
applied later, during or after the filing of
a claim. But then nature, content, status
and circle of participants in the relations
regarding such security will differ signifi-
cantly from those related to procedural le-
gal relations that arise before the moment
of submitting the dispute to the court, id
est before the beginning of the adminis-
trative proceedings as such. The subject
of such, conditionally speaking, pre-claim
security is the court, the initiator is not yet
the plaintiff, but the person who can become
the plaintiff. The court adopts binding de-
cisions, limits and obliges the holders of
evidence, orders an examination, interro-
gates witnesses in a case that can only be

initiated on the basis of a future statement
of claim. Although the person who can be-
come the plaintiff has an obligation to file
a lawsuit in the event of satisfaction of his
application for securing evidence, legal 1i-
ability for its violation does not arise, and
the consequences are limited to procedur-
al sanctions. This seems reasonable, since
otherwise constitutional right would turn
into a burden, an obligation to complain.
Meanwhile, it is evidence content of the
obtained through their provision that can
prompt a person to reconsider his or her
opinion regarding the validity of the dis-
pute and the grounds for the appeal. The
result of such a review is generally posi-
tive, providing procedural economy and,
in the best-case scenario, termination of
legal conflict between the person and the
State.

However, application of the above le-
gal conditions to the examination makes
possible to State some obvious risks for
the expert system in terms of execution
terms of relevant court decision, sources
of its financing, further handling of infor-
mation, research object and the actual ob-
tained evidence.

The analysis of the issue of pre-suit
securing of evidence (as well as, more
broadly, securing of proceedings) opens
up an interesting, but, in the author’s
opinion, underestimated direction avail-
ability in administrative (and, apparently,
in civil and commercial) proceedings of
a fourth type of jurisdiction not directly
articulated by procedural law - security.
It is only partially conditioned by the in-
stance - since such pre-suit securing is en-
trusted to the first instance. The procedur-
al consequences of failure to comply with
“security” jurisdiction are not as clear as,
for example, a violation of subject or ter-

4 Kopexc afMiHICTPATHUBHOTO CYAOUYMHCTBA YKpaiHu Bij 06.07.2005 p. Ne 2747-IV (3i 3miH. Ta
pomos.). URL: https://zakon.rada.gov.ua/laws/show/2747-15#Text (date accessed: 20.03.2026).
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ritorial jurisdiction. We raise the question
of the ability of evidence obtained within
the framework of pre-suit securing of ev-
idence, but prohibited from use in other
cases, in administrative proceedings to
have probative force in other types of pro-
ceedings. Jurisdiction choice for the pur-
pose of protecting a violated right is a per-
son’s right. It can dispose of it up to the
moment of filing a complaint within one
or several types of legal proceedings at
the same time. If answer to the question is
positive, institution of securing evidence
acquires inter-jurisdictional dimension.

Analysis of Essential Researches
and Publications

Legality presumption of actions and deci-
sions of the authorities mentioned during
the formulation of the problem contains
such ideological directions as “presump-
tion of legality of an administrative act” °,
“presumption of constitutionality and lega-
lity of acts of power subjects”, which in con-

ditions of the rule of law is obviously in-
ferior to human-centered presumptions;
result of this priority was the presumption
defendant guilt, power subject, characte-
ristic of administrative proceedings °.
Topic of the available work is evidence
admissibility, that is the conclusion of fo-
rensic examination, prepared at the re-
quest of parties during various stages of
administrative proceedings and ambigu-
ous approaches of judicial practice to the
suspension of procedural deadlines in
connection with the need to conduct such
forensic examination’, procedural and
functional justification of the deadlines
for conducting judicial examinations®.
Topic of the publications is the analysis of
judicial practice regarding the evidentiary
procedure in administrative proceedings
(in particular, in terms of securing evi-
dence) °. The position on appointment of
procedural mechanism for securing evi-
dence that consists in obtaining and pre-
venting its probable loss, substantiating
the relevant risk with objective facts, was

5
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formulated by the Grand Chamber of the
Supreme Court in 2019 (cf. paragraphs: 19-
22 of the Resolution) *°.

Admissibility issue of conducting fo-
rensic examination prior to commence-
ment of court proceedings has been
analyzed on numerous occasions in prac-
tice-oriented publications. The authors
focused on fundamental admissibility of
such examination, expert’s warning re-
garding criminal liability and disadvan-
tage to the other party in the dispute, who
was unable to ask expert questions, unlike
in examinations conducted during pro-
ceedings. There is no shortage of court
decisions across various types of procee-
dings where expert examination conduc-
ted before the parties to the case acquired
their procedural status was challenged as

having been obtained in a manner not pre-
scribed by law.

In general, addressed issues concern
the question of evidence and the burden
of proof in administrative proceedings as
a whole. A wide range of authors focus
on the concepts and evidence classifica-
tion ', principle of official fact-finding *?
and the status of parties to the proceed-
ings . However, such research papers
concentrate on the evidence presentation
within the context of already initiated pro-
ceedings and do not treat the pre-litigation
stage as a separate research context. Re-
search papers devoted to preservation of
evidence in civil proceedings are some-
what closer to the issues outlined here;
however, specific nature of administrative
proceedings *, in particular, public-law
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nature of the dispute and peculiarities of
jurisdictional rules; prevent direct trans-
fer of relevant scholarly findings. At the
same time, the pre-litigation preservation
of evidence through appointment of foren-
sic examination has not been studied as an
independent analysis topic in Ukrainian
administrative procedural doctrine.

Article Purpose

Thus, available theoretical and judi-
cial-practical basis is sufficient to con-
clude that it is relevant to consider in
detail the issue of conducting a pre- or ex-
tra-procedural forensic examination in ad-
ministrative proceedings. Without setting
ourselves the goal of generalizing various
views on this issues or joining its discus-
sion in terms of all aspects, we will focus
only on the issues of the grounds, condi-
tions and procedural consequences of
conducting an examination on issues that
will be the subject of judicial consider-
ation in administrative proceedings. Such
consideration is the purpose of our article.
Since the issue of independent involve-
ment of experts (examination ordered by
the parties) has already been studied by
other authors, we will set ourselves a less
studied task; its conduct under a court de-
cision adopted: a) before filing statement
of claim; b) after such filing, but before
the start of consideration of the case on
the merits; ¢) without further filing; d) by
judicial body other than the one conduct-
ing consideration (or should conduct it in
accordance with its jurisdiction). Since
forensic examination is directly related
to the issue of evidence in legal proceed-
ings, above aspects should be considered
through the prism of the category of evi-
dence in administrative legal proceedings.
In particular, this concerns procedural
status of evidence and the methods of

collecting it in a possible, not yet initiated
legal proceedings, but already with appli-
cation of binding nature of court decision,
id est an application to the administrative
court and accordingly, its decision to se-
cure evidence before filing claim.

Research Methods

The task set by us requires an appeal,
first of all, to the Code of Administrative
Proceedings of Ukraine of Ukraine and the
Law of Ukraine: On Judicial Examination
(hereinafter referred to as the profile Law),
which determines the use of a special legal
dogmatic method and the method of sys-
tematic interpretation as the main means
of achieving research goal. Isolated con-
structions that testify to understanding of
basic concepts were analyzed by means
of the comparative method and categor-
ical analysis. At all stages of writing the
work, search and editorial tools were used
as an auxiliary tool, available within the
group of information technologies under
the general name of artificial intelligence,
with careful control of the results obtained
in this way.

Main Content Presentation

According to parts 1 and 2 of Art. 114 of
the cap of Ukraine (hereinafter, except for
specially specified cases, it will be about
the articles Code of Administrative Proceed-
ings of Ukraine):

“1. The court, at the request of a party to
the case or person who may acquire the status
of a plaintiff, must provide evidence if there
is reason to believe that the means of proof
may be lost or collection or submission of rel-
evant evidence will subsequently become im-
possible or difficult.

2. Application for provision of evidence
may be filed with the court both before and
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after filing statement of the claim “ ' [Em-
phasis added, bold type and their combina-

tion in our quotations.— Auth.].

Therefore, application for securing ev-
idence may be filed before filing claim by
a person who “may acquire” the status of
a plaintiff.

It follows from Art. 115, P. 9 of Art. 117
that one of the ways to provide evidence
by the court is appointment of forensic ex-
amination . In the light of the provisions
of relevant Law, this means that court de-
cision is the basis for the examination *.

1. Forensic examination preceding trial

In administrative proceedings, trial as
such can be preceded by pretrial settle-
ment, can be mandatory in cases pro-
vided for by law. In particular, in accor-
dance with Art. 17: “The parties shall take
measures for the pre-trial settlement of the
dispute by agreement between themselves or
in cases where such measures are mandatory
according to the law” (please note that here
participants in the legal relationship are
called parties, although there is no pro-
ceeding at this stage by definition), and
“persons who have violated the rights and le-
gitimate interests of other persons are obliged
to renew them without waiting for the filing
of a lawsuit” 8. Any administrative pro-
cedure can be considered as a separate
method of such pre-trial settlement,

which is mandatory for a wide group of
subjects of power. Within its limits, the
administrative body appoints an examina-
tion, in cases provided for by law (Art. 57
of the Law of Ukraine: On Administrative
Procedure) ¥. Therefore, administrative le-
gal relations in conditions that may cause
a dispute, for conflict-free development
or settlement of the dispute in a pre-trial
procedure, require expertise. Is it possible
to say that this examination, carried out
knowingly before the trial, is subject to all
the prescriptions of a special legislative
act - the specific Law — and, accordingly, is
a forensic examination? The authors are in-
clined to a positive answer. Since the party
in the administrative procedure is always
(P. 1 of Art. 2) subject of the authorities,
which very often is the administrative
body itself . The issues arising from the
legal relationship with him are obviously
compatible with the characterization “will
be the subject of legal proceedings”.
However, it is impossible not to notice
categorical nature of the definition of fo-
rensic examination; it is a research “on issues
that are or will be the subject of litigation”
(Art. 1 of relevant Law) ?.. They cannot be
(as, for example, “statements of claim and
other statements, complaints and other proce-
dural documents determined by law that are
submitted to the court and may be the subject
of litigation” - P. 2 of Art. 18 of the cap of

15 Kozexkc afMiHiCTpaTUBHOIO CyL0YMNHCTEA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
16 Tawm camo.

17 IIpo cyzZoBYy eKCIepTH3y : 3aKOH YKpaiHu Bif 25.02.1994 p. Ne 4038-XII (3i 3MiH. Ta Z0IOB.).
URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text (date accessed: 21.04.2026).
18 Kogzekc aZMiHICTpaTUBHOIO CyZoYnHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
19 IIpo ajMiHICTPAaTHUBHY NIPOLEAYPY ... .
20#Text (date accessed: 21.04.2026).

URL: https://zakon.rada.gov.ua/laws/show/2073-

20 Kogmekc aZMiHICTPaTUBHOTO CyAOYMHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).

21 TIpo cyzmoBy ekcnepTusy ... . URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text (date

accessed: 21.04.2026).
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Ukraine %), namely: they will be. At what
point does such certainty arise?

The answer or part of it is securing of
evidence examined in this article. In par-
ticular, securing carried out before filing
a claim involves such a method as conduct-
ing forensic examination (Art. 115) . The
application satisfaction for such securing
imposes on the person who may be the
plaintiff the obligation to file a statement
of claim within ten days from the date of
the decision to secure evidence (P. 4 of
Art. 114) *; sanctions for failure to comply
with this requirement consist in impossi-
bility of using evidence obtained, in par-
ticular, the conclusions of experts (Para. 2
of P. 4 of Art. 114) and in the reimburse-
ment of court costs and losses caused by
such securing of evidence (P. 5 of Art. 114).
Severity of these sanctions seems suffi-
cient to argue that the issues submitted
for examination when it is appointed un-
der the court decision to secure evidence
before filing claim will be the trial issue.
Do these sanctions serve as guarantees
against abuse of the right to appeal to the
court? Only to extent that financial losses
can deter them at all. There is a danger
that the instrument of securing evidence
may be used to obtain difficult-to-reach
information, restrict the right to proper-
ty ownership or dispose of information.
There is no unified accounting of such
requests for information or requirements
for questioning witnesses, prohibitions or
obligations regarding certain behavior in
relation to evidence, reinforced by judicial

authorities. The initiator of the support
does not need to indicate in his application
the content of the alleged dispute only the
justification for the need for security, its
method and circumstances for which they
are necessary to prove. At the same time,
there are safeguards against abuse: first,
the cancellation of the decision to secure
evidence in the event of failure to submit
a statement of claim within ten days after
the issuance of such a decision; secondly,
recovery of damages caused in connection
with securing evidence (P. 5 of Art. 114; itis
noteworthy that such damages are defined
separately from court costs therefore, not
limited to - ¢f- Art. 132 %; they can include,
for example, lost profits - a type of damag-
es provided for in P. 2 of Art. 22 of the Civ-
il Code of Ukraine %). On the other hand,
such an explicit guarantee instrument as
advance payment of court costs (P. 1 of
Art. 136 of Code of Administrative Proceed-
ings of Ukraine of Ukraine), in particular,
those related to securing evidence, can be
applied by the court only to a participant in
the case and not to a person who may only
become a plaintiff. At the same time, from
the legal structures that regulate securing
of evidence, we can come to a different
conclusion: court costs may arise before
the start of proceedings, before the case
itself, since the document on payment of
the court fee is attached to the statement of
claim (P. 3 of Art. 161) and to the statement
on securing evidence (P. 2 of Art. 116) 7. In
contrast, it is impossible to call the costs
caused by the pre-procedural securing

22 KogeKc aZiMiHICTPaTUBHOTO CyZounHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
23 Tam camo.
24 Tam camo.
25 Tam camo.

26 IuBinpHUM Kogekc Ykpainu Big 16.01.2003 p. Ne 435-IV (3i amiH. Ta gomos.). URL: https://za-
kon.rada.gov.ua/laws/show/435-15#Text (date accessed: 21.04.2026).
27 Kogekc aZMiHICTPaTUBHOTO CyZounHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
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of evidence belonging to another type of
court costs related to case consideration
. Therefore, during the further distribu-
tion of court costs in case of satisfaction
of the claim (P. 1 of Art. 139), with specific
provisions regarding the costs of subject
of public authority related to involvement
of witnesses and conducting expert exam-
inations (P. 2 of Art. 139), legality of the
former belonging to the latter becomes
controversial one %,

Hence, another prerequisite for abuse:
evidence provision in the way of examina-
tion has the consequence of its conduct by
a court decision.

It is even more certain that issues
which have arisen and are being clari-
fied through appointment and conduct
of forensic examination during prepara-
tory proceedings should be considered
relevant to the case to be heard in court.
Thus, pursuant to Art. 180, during the pre-
paratory hearing, the court, among other
things, “determines whether the parties have
submitted evidence <...>; decides on the pres-
ervation of evidence, if such issues have not
been resolved previously” (Para. 7, P. 2 of
Art. 180) ? and separately “decides on the
appointment of an expert examination,
the summoning of experts and witnesses
to the court hearing, and the involvement
of an interpreter or specialist” (Para. 8,
P. 2 of Art. 180). An objection is possible:
here it is correct to say not “will be” but
“are” the subject of judicial review. Ad-
ministrative proceedings, by definition,
are activities involving the consideration
and resolution of administrative cases
(Para. 5, P. 1, Art. 4) *. Therefore, prepa-
ratory proceedings, since and if they are
conducted in an administrative case, are

already an element of the proceedings;
they do not precede the proceedings in the
broad sense, but are a component thereof.
It precedes only the consideration on the
merits but remains within the bounds of,
for example, reasonable timeframe for the
court consideration of the case. Thus, there
are two stages of case consideration: pre-
liminary and on the merits. Therefore, fo-
rensic examination appointment (in par-
ticular, during preparatory proceedings in
the court of first instance) is carried out in
the context of issues that have already be-
come the topic of judicial consideration,
since a statement of claim is already in
place, the plaintiff has exercised their pro-
cedural capacity and has submitted their
dispute for judicial consideration.

The need for evidence arises for the
parties to a legal dispute as soon as the dis-
pute arises and before it is brought before
a court. Ability to formulate a position and
defend it in adversarial proceedings de-
pends directly on possibility assessment
of proving its validity before the court.
Evidence plays a leading role even before
a court proceeding is initiated. As a general
rule, the initial (Art. 160(5)(8), Art. 161(4))
and counterclaims (Art. 177), the answer
to the complaint (Art. 162(2)(6), (4)(1)), a re-
ply to the answer (P. 2 of Art. 163; Para. 6
of P. 2, Para. 1 of P. 4 of Art. 162), a defense
(P. 2 of Art. 164; Para. 6 of P. 2, Para. 1 of
P. 4 of Art. 162) and a third party’s state-
ment regarding the complaint or answer
(P. 2 of Art. 165; Subparagraph 6 of P. 2,
subparagraph 1 of P. 4 of Art. 162) shall be
submitted together with evidence confirm-
ing the circumstances on which the claims,
objections, etc., are based; the parties may
use the instrument of securing evidence as

28 Kogekc aZiMiHICTPAaTUBHOTO CyAOYMHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
29 Tawm camo.
30 Tam camo.
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a supplement to their own capabilities for
its collecting *. Thus, the substantiation
of a procedural position with specific evi-
dence occurs even before the commence-
ment of the trial on the merits, given the
acquisition of party status. All parties to the
case may file a motion for preservation of
evidence. It can be filed by a person who
may become a plaintiff, but not by so-called
other persons who may obtain party status, as
mentioned in P. 3 of Art. 117 *,

Specificity of administrative proceed-
ings is combination of principle of adver-
sarial proceedings with the principle of
official clarification of all circumstances.
The latter consists in the independent clari-
fication of significant circumstances by the
court. This principle determines activity of
the court, the non-binding of its decisions
exclusively on the arguments and evidence
of the parties - the administrative court has
a more independent role from the parties
in resolving the dispute, supplementing the
role of the arbitrator with the rights of the
investigator. However, this principle is not
comprehensive, and the court’s tools for
collecting evidence differ from those pro-
vided by the parties. Thus, court takes the
measures necessary to clarify all circum-
stances in the case, in particular, to identify
and request evidence on its own initiative,
but not any, namely those specified by law

(P. 4 of Art. 9), and also “may offer the par-
ties to provide evidence and collect evidence

on their own initiative, except in cases speci-
ed by this Code” (P. 4 of Art. 77) . After all,

according to P. 4 of Art. 80, the court may
request evidence before filing a claim, but
precisely “in the manner established by Arti-

cles 114-117 of this Code” that is, upon appli-
cation, and not independently *. Limitation
of “officiality”, in particular, is embodied in
the norms on the procedure for appointing
an expert examination on the initiative of
the court. Thus, the court cannot appoint
an expert examination on issues already
clarified in forensic examinations conduct-
ed on the initiative of the parties, in the
absence of reasonable doubts about the
correctness of such conclusions (Clause 2,
P. 1, Art. 102), unlike the parties, at whose
request an “extrajudicial” (Art. 104) foren-
sic examination * can be conducted. In
addition, the court, that seems can and
should collect evidence, does not have at its
disposal such a means of protecting it from
possible loss as securing evidence. The
court issues a ruling on such securing only
if there is an application from one of the
parties. Similarly, an offer to the parties to
provide evidence, which the court may re-
sort to, can hardly contain an offer for one
of them to file an application for securing
evidence, since in this case impartiality dis-
appears. In addition, within the framework
of securing evidence, it is not the partici-
pants in the case who provide evidence, but
the court, upon application of one of them,
appoints forensic examination, requests
and examines it, etc.

The principle of official clarification
applies to circumstances of the case itself.
Pre-procedural clarification is not available
to the court limited, as a general rule, to
the statement of claim and requirements
(P. 2 of Art. 9) . When, as noted above,
there is no case, but only a well-founded or
not, bona fide or abusive, application for

31 Kogekc aZMiHICTPaTUBHOTO CyZounHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
32 Tam camo.
33 Tam camo.
34 Tam camo.
35 Tam camo.
36 Tam camo.
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securing evidence, the court must issue one
of the decisions: satisfy or refuse to satisfy
the application (P. 5 of Art. 117) ¥. At the
same time (unlike other decisions that are
made already in the proceedings) such an
application cannot be verified by the court
within the framework of officiality princi-
ple. Opposite adversarial principle does not
work in the same way as in the proceedings:
procedure for considering application, al-
though it assumes the participation of the
applicant and other persons who may ac-
quire the status of participants in the case,
still does not determine the right of them to
submit motions, objections, evidence, etc.
Provision of P. 7 of Art. 117, Clause 1, P. 1,
Art. 294, possibility of appealing a ruling
on securing evidence is not accompanied
by regulations on the subjects and terms of
such an appeal *. Such a ruling belongs to
executive documents (P. 9, Art. 117), how-
ever, there are exceptions to such affilia-
tion *. Thus, ruling on securing evidence
is not an executive document in the case of
securing evidence, in particular, “by... con-
ducting forensic examination” . Therefore,
actions regarding executive documents
(correction of errors, suspension of execu-
tion, renewal of terms, joint and several ob-
ligation (P. 5, P. 7, article 373), recognition
as not subject to execution for certain rea-
sons (P. 2, Art. 374) #!) are impossible here.

Consequently, there are no safeguards
typical for administrative proceedings to
mislead the court about the actual purpose
of applying legal restrictions, prohibitions
and obligations for owners and managers
of property and information, for subjects
of expert activity, etc.

Let us recall that justification for se-
curing is the risk of loss, difficulty in col-
lecting evidence. Thus, in view of Art. 114,
the court should secure evidence if there
are grounds to assume that “means of proof
can be lost or the collection or presentation of
relevant evidence will subsequently become
impossible or difficult.” # The court adopts
the appropriate decision, namely: ruling
only upon application by a party to the case
or a person who may acquire the status of
a plaintiff. Therefore, the court, even in the
face of the risk of the further existence of
evidence, cannot ensure its preservation,
even when it seems necessary for it.

The court decision to secure evidence
is not based on a proven fact of a threat,
but on a reasonable assumption about.
This corresponds to the standard of proba-
bility, not reliability. Before filing a claim,
court ability to verify validity of such an
assumption is extremely limited: principle
of official clarification of circumstances
does not apply at this stage, nor does the
principle of adversarial proceedings. In
such a case, initial operational condition
of the court decision becomes assump-
tion of the applicant good faith, as well as
trust in his statement about the risk. This
trust is not blind and works in the same
way as a rebuttable presumption: court
may refuse to secure evidence if the appli-
cant’s arguments appear to be clearly un-
founded. However, Code of Administrative
Proceedings of Ukraine does not provide
for a mechanism for substantive verifica-
tion before filing a claim. Therefore, court
decides the issue of restricting the rights
of other persons in fact under conditions

37 Kogekc aZMiHICTPAaTUBHOTO CyZAOYMHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
38 Tam camo.
39 Tawm camo.
40 Tam camo.
41 Tam camo.
42 Tam camo.
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of information asymmetry in favor of the
applicant. The legal and teleological justi-
fication for such a decision is a combina-
tion of two factors: the protection of the
evidentiary needs of the person before the
commencement of proceedings as a con-
dition for the exercise of the constitu-
tional right to judicial protection, and the
double assumption of the applicant’s good
faith and the sufficiency of his statements
about the risk. The court in this case bears
its own risk. Not only reputational one, but
related to the interests of persons whose
rights are limited by its binding decisions.

Institution of limitation of actions as-
sumes that occurrence of dispute is some-
what remote in time from the legal state-
ment of its existence in case of missing
deadline without good reason too remote
for the court to have the right to resolve
such a dispute. Therefore, it would seem
that a public-law dispute is always a certain
event, and not possibility of its occurrence.
However, this is not so. The law, judicial
practice and doctrine as the main sources
of law operate with such categories as le-
gitimate expectations, threat, risk, term, etc.
All of them are only a hypothesis, assump-
tion about the development of events. In
particular, condition for securing evidence
is the possible loss of evidence or the dif-
ficulty of collecting or presenting it. How-
ever, the conditions for collecting evidence
of an event, preservation of evidence are
secondary: they are not the subject of the
disputed legal relationship; only a sign of
circumstances that are important in such
a dispute. However, is the dispute topic that
has arisen not an actual, but only a possi-
ble event? This is more likely an exception
than a rule. Confirmation of “prospective”

legal relations is contained, for example,
in clause 10, part 5, article 160 of the Code
of Administrative Proceedings of Ukraine,
according to which the statement of claim
in cases of challenging regulatory legal acts
shall provide information about the appli-
cation of contested regulatory legal act to
the plaintiff or the plaintiff’s belonging to
the subjects of legal relations in which this
act has been or will be applied . However,
here the disputed act already exists.

Administrative proceedings, unlike
criminal proceedings, for which the main
feature of a public-law dispute is public
danger, are much more “real”. Accordingly,
evidence as a material sign of such reality
should be something factual, available re-
gardless of physical form. This approach
can be seen in the Law of Ukraine: On Access
to Public Information; they provide informa-
tion (in the document form , etc.) that is al-
ready available that does not need to be cre-
ated “. However forensic expert conclusion
that is a source of evidence is not yet a real
factin the general sense (we deliberately do
not consider the situation of requesting an
opinion as an already existing document).

The right to file an application for the
provision of evidence before filing a state-
ment of claim is vested only in a person
who can acquire the status of a plaintiff.
What about other potential case partici-
pants? After all, they will also need to rein-
force their position with evidence.

The procedure for considering ap-
plication for evidence provision before
filing a statement of claim provides for
the possibility of the presence of other
persons during consideration of such an
application by the court, “who may receive
the status of participants in the case” (P. 3

43 Kopzekc afMiHICTPAaTUBHOIO CyZ0YMHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).

44 TIpo poctyn zo ny6uiuHol indopmariii : 3akoH Vkpainu Big 13.01.2011 p. Ne 2939-VI (3i 3MiH. Ta
pomos.). URL: https://zakon.rada.gov.ua/laws/show/2939-17#Text (date accessed: 21.04.2026).
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of Art. 117), except for certain exceptions
(P. 4 of Art. 117) .

From the point of view of the Code of
Administrative Proceedings of Ukraine, if
the dispute affects someone’s interests, the
relevant person may acquire the status of
a third party. Code of Administrative Pro-
ceedings of Ukraine does not determine
the rights of the applicant or other po-
tential participants in the case during the
consideration of the statement of claim
for evidence provision .

Third party who asserts independent
claims to topic dispute has the rights of
a plaintiff but does not have the status of
a plaintiff. Before filing a claim, relevant
person cannot have the rights of a per-
son who may become a plaintiff the law,
in addition to the right of a participant
in the case, grants the third party only
the rights of a plaintiff. Defendant (who
is not a subject of public authority) has
the right to counterclaim. However, even
in this case he remains a defendant, al-
though compared to a person who may
become a plaintiff, granting a party who
is not a subject of public authority the
right to a counterclaim makes such a de-
fendant a person who can become a (op-
posite) plaintiff; however, such a legal ef-
fect does not arise. There is logic in this:
if there are grounds to file an application
for securing evidence, the defendant and
the third party can, after acquiring the sta-
tus of participants in the case. Therefore,
in particular, in a dispute with a predict-
able development of events (for example,
when a subject of authority, who commits
actions that obviously limit the interests

of a person, and does not intend to change
this decision except by court decision),
person who can become a defendant need
to conduct an examination. But should he
really expect to file a lawsuit or does he
have the right to act proactively? Even with
a logically affirmative answer, such a right
does not extend to the right to apply to the
court for protection from the risk of loss of
evidence or means of proof.

2. Jurisdictional aspects
of pre-trial examination
appointment

In Ch. 2: Administrative Jurisdiction Sec-
tion I of Code of Administrative Proceed-
ings of Ukraine, three groups of powers
of courts are defined: subject (Articles 19-
21), instance (Articles 22-24) and territo-
rial (Articles 25-30) jurisdiction . All of
them concern the consideration of cas-
es. Such specific issues as the powers of
local courts as administrative (Art. 20),
exclusive jurisdiction (Art. 27), powers of
appellate administrative courts as courts
of first instance (Art. 22), and the jurisdic-
tion of cases at the choice of the plaintiff
(Art. 25) are related to dispute topic *.
They require clarity in which question, in
relation to what, what the claim is relat-
ed to, what the cases are related to. Cer-
tainty is needed in a broader sense, given
the provisions on what the jurisdiction of
administrative courts does not apply to
(P. 2 and 3 of Art. 19) ¥. The court of first
instance (depending on the subject mat-
ter of the dispute) can be a local general
court, the High Anti-Corruption Court, or
the Supreme Court. Therefore, jurisdic-

45 KogjeKc aiMiHICTPaTUBHOTIO CyAOUYnHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
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49 Tam camo.
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tion is determined by all three coordinates
simultaneously. However, with pre-litiga-
tion provision of evidence, the subject co-
ordinate is eliminated: any administrative
court of first instance becomes competent
at the location of the means of evidence
regardless of which court will be responsi-
ble for considering the case on the merits.

By definition, an administrative case
is a public law dispute submitted to an ad-
ministrative court for resolution (Clause 1,
P. 1, Art. 4) *. Such a dispute is a real
event, as evidenced by the verb “arising”
in its definition (Clause 2, P. 1, Art. 4) 5.
The court has the right to determine the
validity of the dispute. However, it is the
plaintiff who claims its existence. Disputes
that are resolved in a pre-trial procedure
or left unresolved due to failure to apply to
an administrative court within the statute
of limitations do not raise the issue of de-
termining jurisdiction. Therefore, its pre-
requisites are clarity regarding the subject
matter, nature of the dispute, status and
location of its participants, the plaintift’s
decision to transfer its resolution to the
court. This makes possible, first of all, to
outline administrative jurisdiction, dis-
tinguishing it from constitutional juris-
diction and to determine the competent
court within the limits of administrative
jurisdiction.

However, at the time of filing appli-
cation for evidence provision, wording
claim topic is not required, unlike another
application that can be filed earlier for the
claim; statement of security for the claim
(Para. 3 of P. 1 of Art. 152) *2. Thus, spe-

cific legal relationship, type of dispute in
application for the provision of evidence
before its submission has not yet been de-
termined. Similarly, there is no strict re-
quirement to indicate a specific defendant
in this application that is significant from
the point of view of territorial jurisdiction
(in particular, Art. 26) *. Thus, application
for securing the claim shall indicate the
name or the name of other party (parties),
if it is known to the applicant.

Instead, P. 3 of Art. 114 of Code of Ad-
ministrative Proceedings of Ukraine states
as follows: “Provision of evidence before fil-
ing a statement of claim shall be carried out
by the court of first instance at the location o

the means of proof or at the place where the

relevant procedural action is to be taken” **.
Of course, such a location may differ

from any place that is significant for de-
termining the court that will have jurisdic-
tion over the case: residence or location of
the plaintiff or defendant. Obviously, “pro-
visional” jurisdiction has different rules.

Satisfaction of the application obliges
the person who filed it within ten days to
file a lawsuit in court. If this requirement
is not met, “the court shall revoke the deci-
sion to take measures to secure evidence no
later than the next day after the expiration of
such a period” (P. 4 of Art. 114) .

It would seem that since the permis-
sion was granted by a certain court and he
must exercise control, it is to this that ap-
plication should be filed. However, this
is not the case: “If, after taking procedural

actions to_secure evidence, the statement of
claim is filed with another court, the protocols

50 Kogekc aZMiHICTpaTHUBHOTO CyZodnHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
51 Tam camo.
52 Tam camo.
53 Tam camo.
54 Tam camo.
55 Tam camo.
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and other materials to secure evidence are
sent to the court considering the case” (P. 8 of
Art. 117) ¢, Therefore, Code of Administra-
tive Proceedings of Ukraine does not link
the place of the procedural action under
the court decision with the place subject
to the jurisdiction of the court to which the
statement of claim is filed *.

The law does not oblige the plaintiff
to notify the court through which the ev-
idence was secured of his filing of a state-
ment of claim, he must only file a state-
ment of claim. This is sufficient for the
non-cancellation of ruling on securing ev-
idence. Therefore, the clarification of the
negative fact: failure to file a statement
of claim within the specified period is en-
trusted to the court through which the evi-
dence was secured.

Thus, from the point of view of P. 8 of
Art. 117, statement of claim may be filed
with another court. Does this prevent a per-
son: applicant from completely changing
the method of protecting his or her right
and exercising such protection under the
rules of another type of legal proceedings -
civil or criminal (that allows filing a state-
ment of claim in criminal proceedings)? In
a literal interpretation - yes. According to
the text of the Code of Administrative Pro-
ceedings of Ukraine, the word court in its
glossary is limited to the composition of
only an administrative court (Clause 4, P. 1,
Art. 4) 5. Tt is interesting that Art. 128 of
Criminal Procedural Code of Ukraine that
provides for filing of a civil (not administra-
tive!) claim in criminal proceedings, takes
into account the consequences of decisions
in other types of legal proceedings: accor-

ding to its P. 6, “refusal of a claim in civil,
commercial or administrative proceedings de-
prives the civil plaintiff of the right to file the
same claim in criminal proceedings” *. Can
another rule be derived from this on the
admissibility or inadmissibility for other
types of legal proceedings of evidence ob-
tained in the process of preparing a claim
within the limits of administrative legal
proceedings? To what extent does the pro-
hibition on the use “in another case” (Para. 2
of P. 4 of Art. 114 of Code of Administrative
Proceedings of Ukraine) of evidence ob-
tained before the administrative court’s
ruling on the cancellation of measures to
secure evidence as a sanction for failure
to file a claim affect other types of legal
proceedings? Any answer to these ques-
tions is debatable. However, there are no
signs that this debate is ongoing. Thereby
forensic research is carried out, in parti-
cular, with a general understanding of the
type of legal proceedings in which the rele-
vant conclusion will be applied. This is im-
portant, since procedural codes define the
rights and obligations of an expert in a si-
milar, but not identical, way.

A person who can acquire the status of
a plaintiff is the only person who can file
an application with the court for the pro-
vision of evidence before filing a claim.
Compared to the later moment (after filing
claim statement), the jurisdiction of the
court branches out: the provision of evi-
dence at the pre-litigation stage is carried
out by the court of first instance either at
the location of the means of proof, or
at the place where the relevant procedu-
ral action is to be taken. Such jurisdiction

56 Kogekc asMiHiCTpaTUBHOTO CyZOYMHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
57 Tam camo.
58 Tam camo.

59 KpuMiHaJIbHUH NpoliecyaIbHUI KoZeKe Ykpainu Big 13.04.2012 p. Ne 4651-VI (3i 3MiH. Ta Z0-
moB.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 21.04.2026).
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is related to the evidence and not to the
rules for determining territorial jurisdic-
tion. This forms an interesting phenome-
non of non-jurisdictional jurisdiction.

It should be noted that Code of Admi-
nistrative Proceedings of Ukraine recog-
nizes the powers of local general courts as
administrative (P. 1 of Art. 20) ®. Given the
mentioned absence of the subject of the
claim, they can be application addressees
for the provision of evidence before filing
a claim.

Conclusions

Providing evidence before filing a state-
ment of claim is worthy of theoretical un-
derstanding and a procedural means of
administrative proceedings that is signifi-
cant for practical application. Its peculiar-
ity is functioning in lack of proceedings
as such proceedings. The court decision
made in this mode is binding despite the
fact that the case has not yet been opened
and its subject matter has not been deter-
mined. This can be viewed from the per-
spective of managing the risk of scattering
evidence-based information.

The purpose of forensic examina-
tion as a way of securing evidence differs
markedly from other ways of such secu-
ring. Since the non-conducted study can-
not be “lost” within the meaning of P. 1
of Art. 114 of Code of Administrative Pro-
ceedings of Ukraine, tangible basis for fo-
rensic examination appointment of an is
not the risk of loss of a means of proof, but
the risk of loss of research object of cha-
racteristics of procedurally accessible car-
rier of evidence-based information. This
is the reason for expediency of this me-
thod of ensuring while the object under-
goes rapid and irreversible changes.

Prior to the claim, provision of evi-
dence forms a special type of jurisdiction,
not directly articulated by Code of Ad-
ministrative Proceedings of Ukraine along
with the subject, instance and territorial.
The “security” jurisdiction is tied not to
the location of the parties or the subject
matter of the dispute, but to the location
of the means of proof. This gives rise to
the phenomenon of non-jurisdictional
jurisdiction: case can be tried by one
court, and the provision of evidence can
be carried out by another. Consequences
of non-compliance with such jurisdiction
are not defined by applicable law. The is-
sue of “migration” of evidence between
proceedings in different types of legal pro-
ceedings attracts attention because of be-
ing at the crossroads between formal and
strict requirements of admissibility of evi-
dence and procedural tolerance for ways
to substantiate positions in legal dispute.

Lack of requirement in the application
for the provision of evidence to indicate the
topic of a future claim (given the limited
ability of the court to verify the applicant’s
arguments before the commencement of
proceedings) creates a risk of abuse by in-
stitution of the evidence provision. Exis-
ting safeguards: cancellation of the ruling
in case of failure to file a claim and com-
pensation for damages are insufficient.

IIpoBeeHHS CyA0BOI €KCIIEPTU3H
B Me3KaX 3aX0/iB 3a0e3IeuyeHHs J0Ka3iB
/10 IOJAHHA M030BY B aAMiHiCTPaTHBHOMY
CYZOYHMHCTBI

Bikmopia Biaa,
Cmanicaae Illenmyxo8coKuil

Tonpu eucokuil pieeHb po3pobaeHHs Mi-
9H2a1y3e6020 NPOYECYANbHOZ0 84eHHSL Npo 00-
Kasu, 0080/ 8Y3bKi ACTIeKMU — NPUSHAYEHHS

60 Kozexc aMiHICTpaTHBHOTO CyZ0YUHCTBA ... . URL: https://zakon.rada.gov.ua/laws/show/2747-

15#Text (date accessed: 21.04.2026).
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excnepmua3u ik cnocoby 3abesnevuernns 0okasig
Jo nouamxy npoeaditeHHs 8 AOMIHICMpamug-
Hill cnpaei, BIOMIHHICMb MEPUMOpPIAAbHOL
ropucuxyii 810 nOBHOBAMeHD 13 3abesneueH s
Jokaszie 3a ix MICUesHax00#eHHAM — He Oyl
npedmemom yeaeu OOCAIOHUKI@ adMiHicmpa-
mueHozo cydouuncmea abo ekcnepmonoeii,
NPUHATIMHI OCMAHHIM 4acom. 30kpema, 8i0-
CYmHI 4imKi KoMeHmapi uo0o cydogo-excnepm-
H020 J0CAI0MeHHA 3 NUMAHY, KL Aule OY0ymb
npedmemom cydogoeo po3ensady. Boonouac
Meopemu4HULL NOMeHYidA NUMAHHS Npo 3a-
besneuerns 0okazig 0o nouamky admiHicmpa-
MUBH020 NpPoBadiHteHHs BUOAEMbCSL BUCOKUM,
wWo 1l 3ymosuno Memy uiei cmammi — Jocai-
Jumu 3a3HayeHuil NpoyecyansvHull Mexamism
Kpisb NpU3My npusHaieHHs cyoom ekcnepmusu
8 NpoeadicerHi, illje He PO3NOUATIOMY HOOHUM
cydom. Taxiti memi nidnopsdko8ano 3ag0aH-
HS: BUOKpeMUMU 3aKOHOOasui nidcmasu ma-
K020 €Y008020 pilleHHsl, BUSHAHUMIL Npupody
NOBHOBAVMCeHL CYJY 3 MAK0z0 3abe3neveHHs,
BKAIOUHO 3 HAABHICTIIO BI0N0BIOHUX Npag Y 3a-
2aNbHO20 MiCYeg020 cydy. 3a Jomomozom cneyi-
ANbHO-IOPUOUYH020 002MAMUYHO20 Mermody,
CUCTNEMHO020 TMAYMA4EHHS 1L TIOPIBHSALHO2O
aHanizy 3’c0earo, wo 0ono3osHe 3abesneueH-
Ha Jokasig He nompebye 4imko copmy1vo8a-
HO020 npedmema cnopy, a 3006ymumu 3a80aKu
maxomy 3abesneuenHio 0oKA3amu, BKAIOHHO
3 BUCHOBKAMU eKCTIePMU3L, MOXMCHA KOPUCTILY-
gamucs 1 3a Mexamu aOMiHICMpamugHozo
npoeaodierHs (HAsime Y pasi NopyuleHHs 6u-
Mo21L po nodanvlile NOOAHHS 10308Y), OCKiNb-
KU 81acHe o0epHcanHs 0okasie 30iiiCHeHO 8i0-
nogioHo 0o 3axoHy. ChopmosaHo 6UCHOBKL,
3210HO 3 AKUMU 3a0080/eHHA CYJamu NepuLol
THCmanyii dokazoeux nompeb nomeHyiiiHoz0
1n03u8aia He HAKAAOAEMbCA HA NOHAMMS nped-
MemHoi abo mepumopiaavHoi nidcyoHocmi ma
€ CAMOOYMHIM S8ULLEM, siKe AUl POPMANLHO,
ane He 3MICTOBHO OXOMAEHO THCTMAHUIIHOW0
nidcyonicmio.

Kmouogi caosa: puszux ympami 0oka-
308UX  ModxcAUBOCTell; Cydoea eKcnepmu3a;
3asea npo 3abesneveHHs 00ka3ig; aOMIMi-
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cmpamueHe Cy0OUUHCMB0; MepumopiasvHa
topucduxyis; cyo nepuioi iIHCMaHuyii; pieHicme
cmopiH; 0608’30k NO0AHHA TO308HOL 3as61L;
dokas, odepacanuil 810no8i0Ho 00 3aKOHY; NPo-
yecyanvHi 8I0HOCUHL 1103a NPOBADHCEHHAM.
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