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The Article Purpose is to single out standards governing the order-
ing and conduct of forensic examinations in criminal proceedings,
shaped by the practice of the European Court of Human Rights, and
to contextualize their significance for ensuring the right to a fair
trial and streamlining the national practice of applying special
knowledge. To accomplish this goal, we employed a range of gen-
eral scientific and legal methods, including analysis and synthesis,
induction and deduction, as well as dialectical, systemic-structur-
al, comparative legal and generalisation approaches. It has been
clarified that the practice of the European Court of Human Rights
already encompasses a multifaceted system of procedural standards
applicable to the ordering and conduct of forensic examinations,
although these are not explicitly enshrined in provisions of Art. 6
of the European Convention on Human Rights. It has been conclud-
ed that the ECtHR regards forensic examination not as an isolated
procedural tool for applying special knowledge, but rather as a com-
ponent of the proof procedure, and any violation of this procedure
is capable of affecting the overall fairness of criminal proceedings.
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The following standards have been recognised as fundamental in the
practice of the European Court of Human Rights: sufficiency of case
materials, adversarial proceedings, principle of equality of arms,
reasonableness of ordering a forensic examination, promptness, in-
dependence of a forensic expert, and investigation efficiency. It has
been observed that the respective standards constitute an interrelat-
ed system of procedural requirements covering the stages of order-
ing, conducting and evaluating forensic examinations. Reasoned
arguments have been put forward to show that the practice of the
European Court of Human Rights covers both common procedural
approaches and specific forensic rules governing the application of
special knowledge. More specifically, ensuring sufficient evidence
is provided to a forensic expert should be regarded as a core proce-
dural safeguard for the parties’ right to examine evidence; repeated
ordering of forensic re-examinations without proper justification
may point to an ineffective investigation and a forensic expert’s in-
dependence should be determined not only through their procedural
status, but also by taking into account any institutional or func-
tional links that could affect credibility of research findings. It has
been proven that enhancing the efficiency of forensic examinations
used in criminal proceedings requires the systematic consideration
of ECtHR standards during the implementation of provisions of
Art. 242 of the Criminal Procedure Code of Ukraine, the refinement
of the practice of providing reasons for procedural decisions on the
ordering of forensic examinations, the assurance of effective adver-
sarial nature of proceedings, and the strengthening of independence
guarantees in forensic expert activities.

Keywords: pre-trial investigation; judicial proceedings; special
knowledge; forensic examinations; ordering forensic examination;
forensic expert; specialist; expert’s opinion; ECtHR practice; proof;
standard of proof; due process.

Research Problem Formulation

ticularly in complex categories of criminal
cases, where establishing facts relevant to

In criminal proceedings, forensic exam-
ination is viewed as a way to apply special
knowledge in order to determine circum-
stances of significance to criminal pro-
ceedings. An expert’s opinion profoundly
shapes the development of evidentiary
basis, the evaluation of factual circum-
stances surrounding a case, and certain
procedural decisions. Forensic examina-
tion findings are of critical relevance par-

14

a case requires the application of special
knowledge in medicine, psychiatry, eco-
nomics, technology, computing and other
fields.

Notwithstanding the fact that national
criminal procedure legislation quite com-
prehensively regulates the procedure for
ordering and conducting forensic exam-
inations, current law application practice
reveals a number of challenging issues re-
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lating to procedural equality of arms when
engaging forensic experts, with regard to
compliance with the adversarial proceed-
ings principle, the proper substantiation
of the necessity of forensic examinations,
the timely conduct of such forensic exam-
inations, the completeness of case mate-
rials provided to forensic experts, and the
independence and impartiality of forensic
activities. Such obstacles may adversely
affect both the efficiency of pre-trial inves-
tigations and the guarantee of an individu-
al’'s right to a fair trial.

The practice of the European Court of
Human Rights (hereinafter referred to as
the ECtHR) demonstrates that, although
provisions of Art. 6 of the European Con-
vention on Human Rights (hereinafter re-
ferred to as the Convention) are not directly
applicable to the procedure for ordering
or conducting forensic examinations !
approaches developed by the ECtHR set
out a system of procedural standards to be
followed by states when utilising special
knowledge in criminal proceedings >. Hav-
ing analysed the ECtHR’s judgments, it is
reasonable to delineate requirements for
equality of arms, investigation efficiency,
reasonable timelines, sufficiency of evi-
dentiary basis, proper substantiation of
experts’ opinions, and independence of
forensic experts.

This makes it even more urgent to con-
duct a comprehensive study of the ECtHR’s
practice in establishing standards for the
ordering and conduct of forensic exam-
inations, including possibilities for incor-

porating these standards into Ukrainian
criminal procedural legislation and its rel-
evant practice. Such an approach will play
a pivotal role in boosting efficient appli-
cation of special knowledge, in providing
guarantees of a fair trial, and in refining
the mechanism of proof in criminal pro-
ceedings.

Article Purpose

Define standards for ordering and con-
ducting forensic examinations in crimi-
nal proceedings, shaped by the ECtHR’s
practice, as well as avenues for enhancing
national law application practice and pro-
visions of criminal procedural legislation.

Research Methods

General scientific and special research
methods, selected based on the subject
matter of the study and the specific fea-
tures of analysing the practice of forensic
examinations through the prism of ECtHR
standards, have contributed to the fulfil-
ment of the stated objective.

Using formal-logical methods (analy-
sis, synthesis, induction, deduction), pro-
visions of Ukrainian criminal procedure
legislation have been reviewed, with par-
ticular emphasis on Art. 242 of the Crimi-
nal Procedure Code of Ukraine ? (herein-
after referred to as the CPC of Ukraine),
provisions of Art. 6 of the Convention, and
doctrinal principles governing the orde-
ring and conduct of forensic examinations

1 KoHBeHIis IPO 3aXUCT IPaB JIOAUHU i OCHOBOIIOJIOXKHUX CBO6OZ (EBpoIelicbKa KOHBEHIisA
3 IIpaB JIIOAWHM) : Big 04.11.1950 p. ; patudik. 3akoH. Vkpainu Big 17.07.1997 p. Ne 475/97-BP ;
YUHHA AJIs VKpainu 3 11.09.1997 p. (3i 3miH. Ta gonos.). URL: https://zakon.rada.gov.ua/laws/

show/995_004 (date accessed: 03.05.2026).

2 IllepbakoBchkuii M. I. Briius pimeHb EBPOIENCHKOr0 CyAY 3 IIpaB JIOAVHU Ha GOPMYyBaHHS
CTaHZAPTiB IPOBeJeHHS CYyZ0BUX €KCIIePTU3. YKPAiHCbKUIL NoAimuko-npagosuil duckypc. 2025.
Bui. 10. DOI: 10.5281/zenodo0.15225970 (date accessed: 03.05.2026).

3 KpuMiHaJbHUI NpollecyaJbHUH KogeKe YKpainu Biz 13.04.2012 p. Ne 4651-VI (3i 3miH. Ta f0-
oB.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 05.05.2026).
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in criminal proceedings. These methods
have been utilised to disclose the content
of individual ECtHR standards, identify
distinctive features thereof, and draw con-
clusions as to the procedural significance
of forensic expert activities.

Dialectical method helped to find
a balance between the need for efficient
criminal investigations and the necessity
to uphold procedural safeguards when ap-
plying special knowledge. This approach
revealed contradictions between the
need to obtain evidentiary information in
a timely manner and the need to uphold
the principles of adversarial proceedings,
procedural equality of arms, reasonable
timelines and a fair trial.

System-structural method made it pos-
sible to study forensic expert activities as
a holistic mechanism encompassing the
stages of ordering, conducting and evalu-
ating forensic examination findings, there-
by developing a classification of ECtHR
standards for ordering and conducting
forensic examinations and identifying
interrelationships between standards for
sufficiency of case materials, procedural
equality of arms, promptness, reasonable-
ness of ordering a forensic examination,
independence of a forensic expert, and
investigation efficiency.

Using comparative legal method, pro-
visions of Ukraine’s criminal procedural
legislation were compared with approach-
es shaped by the ECtHR’s practice on the
use of forensic examinations. These com-
parisons enabled us to determine the level
of consistency between the provisions of
national legislation and the standards of
the Convention, and to identify specific
areas for their practical implementation.

Generalisation method proved useful for
systematising the ECtHR’s practice, develop-
ing the author’s classification of the relevant
standards, and formulating practical recom-
mendations on their application in activi-
ties of investigators, prosecutors and courts
when ordering and conducting forensic ex-
aminations in criminal proceedings.

Analysis of Essential Researches
and Publications

Analysis of recent scientific contributions
indicates that, lately, the development
tendency of the problematics of utilising
special knowledge has gradually shifted
from general theoretical aspects to appli-
cation-oriented issues, especially in doc-
umenting and investigating crimes and
offenses pertaining to military aggression.
Research papers by present-day schol-
ars focus predominantly on the issues of
digital forensics, use of OSINT technolo-
gies, UAVs, multidisciplinary and panel
forensic examinations, individual aspects
of documenting traces of hostilities, in-
terdisciplinary collaboration, and the ap-
plication of special knowledge amid mar-
tial law. In addition, special knowledge is
widely regarded not only as a means of
obtaining pieces of evidence, but also as
a comprehensive organisational, analyti-
cal and managerial tool for efficient inves-
tigations. This shift in scientific research
points to the emergence of a distinct field
of study focusing on adapting conventio-
nal approaches to the use of special
knowledge in the context of investigating
war crimes and acts of aggression *.
Despite the intensification of aca-
demic research in this field and the sig-

4 Bepmos I. €. TeopeTUKO-TIPABOBI Ta IIPAKCEOJOTiYHI OCHOBU BUKOPUCTAHHS CIIeI[iaTbHUX

3HAHb NPU PO3CITiJyBaHHI BiICBKOBUX 3JIOYMHIB :

AuC. ... A-pa IOpUJ. HayK. Xapkis, 2024.

410 c. URL: https://dspace.univd.edu.ua/server/api/core/bitstreams/959a2411-029d-49f0-ab7e-
469652fe77a3/content (date accessed: 05.05.2026) ; Cepreesa /[I. B. BukoprcTaHHs CIIeI[iaTbHUX
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nificant expansion of the range of issues
associated with the application of special
knowledge during war crimes investiga-
tions, the problematics of standards that
must be adhered to when gathering evi-
dence and utilising procedural, and, occa-
sionally, non-procedural forms of special
knowledge, has been neglected. First and
foremost, the influence of international
standards on organising such activities,
its impact on admissibility of criteria and
credibility of obtained findings, and the
significance of corresponding approach-
es remain out of focus. Specifically, the
ECtHR’s practice as a source of standards
defining requirements for the application
of special knowledge when obtaining,
verifying and evaluating evidentiary in-
formation calls for an in-depth academic
analysis. It is precisely this that necessi-
tates further exploration of the issue and
underscores the relevance of its scientific
coverage.

Main Content Presentation

The standard of a fair trial, as enshrined in
Art. 6 of the Convention, is a priority in the
context of research into standards govern-
ing the ordering and conduct of forensic

examinations °. Although views expressed
in this article do not provide any special
regulations governing forensic expert ac-
tivities, the ECtHR’s practice shows that
guarantees of a fair trial extend to all pro-
cedural mechanisms affecting the deter-
mination of circumstances of an event and
the development of evidentiary basis. In
this respect, forensic examination is not
exclusively a technical tool to apply spe-
cial knowledge: it constitutes an integral
part of the system ensuring an individual’s
right to a fair trial.

Note that in the ECtHR’s practice, the
concept of a fair trial is multifaceted and
encompasses a set of interrelated proce-
dural safeguards, such as the right to be
heard, the principle of equality of arms,
the principle of adversarial proceedings,
the right to an effective remedy, compli-
ance with reasonable timelines, and due
process requirements regarding evidence.
Since an expert’s opinion can seriously af-
fect the way factual circumstances of an
event are evaluated, the procedure for ob-
taining, examining and using this opinion
should also meet those requirements.

The standard of proof beyond reason-
able doubt is paramount in this context.
The ECtHR’s practice regards this as the

3HAHb Y PO3CJIiJyBaHHI BOEHHUX 3JIOYMHIB 1 3JI0YNHIB IIPOTH JIOASHOCTI: IIPOIeCyasIbHi ac-
[IeKTH, eKCIepTHA B3aeMO/is Ta b poBa KPUMIHAIICTUKA. AHAAIMUYHO-NOPIBHAAbHE NPABO3-
Hascmeo. 2025. Bur. 6. Y. 3. C. 234—247. DOI: 10.24144/2788-6018.2025.06.3.36 (date accessed:
05.05.2026) ; CuBogez 1. C. 3acTocyBaHHS CITelliaJbHUX 3HAHb i IPU3HAYEHHS eKCIIEPTHUX J0-
CITi/KEeHb 111/l 9ac PO3CIIiLyBaHHS KPUMIiHATBHUX [IPABOIIOPYIIEeHb, IKi Oy/Ii BUMHEHI Ha OKYy-
[IOBaHUX TEPUTOPIsix VKpaiuu. Bueni sanucku Taspiiicbkozo HAYIOHAALHOZO YHigepcumemy ime-
Hi B. I. Bepradcvkozo. Cepis: FOpuduuni Hayku. 2024. T. 35 (74). Ne 2. C. 108—116. DOI: 10.32782/
TNU-2707-0581/2024.2/17 (date accessed: 05.05.2026) ; CuHOBepcbKuii A. OpraHisariliiHO-Tak-
TUYHI Ta IICUXOJOT{YHI OCHOBM BMKOPHCTAHHS CIIelliaJlbHUX 3HaHb IIiJ] 4Yac PO3CIiZlyBaHHSI
KpUMiHaJIbHUX IPABOIIOPYIIEHb, BANHEHUX OPraHi30BaHUMHU 3I0YMHHUMU IPyIIAMU B yMOBaxX
BOEHHOTO cTaHy. FOpuduuna ncuxonoeis. 2023. Ne 2 (33). C. 129—140. DOI: 10.33270/03233302.129
(date accessed: 05.05.2026) ; TumoIuko B. B. BUKOpHCTaHHS CIlelliaTbHUX 3HAHD IIif] 9ac JOKY-
MEHTYBaHHs Ta PO3CJIiIyBaHHS BOEHHUX 3/I09MHIB. BicHuk Kpuminonoziunoi acoyiauii Ykpainu.
2024. Ne 1 (31). C. 307—314. DOI: 10.32631/vca.2024.1.25 (date accessed: 05.05.2026).

KonBeHris mpo 3axuct mpas ... . URL: https://zakon.rada.gov.ua/laws/show/995_004 (date
accessed: 03.05.2026).
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criterion for establishing the sufficiency
of evidence to prove a person’s guilt. This
standard is rooted in the need to achieve
a level of credibility in evidentiary infor-
mation that would exclude any reasoned
uncertainty regarding circumstances in
question. However, this standard does not
imply absolute mathematical credibility;
rather, it requires the development of a co-
herent, logical and sufficient body of evi-
dence to reach a convincing opinion about
circumstances of an event.

Academic literature points out that the
standard beyond reasonable doubt is the lev-
el of certainty required to prove circum-
stances of an event; it must be achieved by
the party bearing the burden of proof and
through the establishment of a sufficient
body of relevant, admissible and credible
evidence °. Practical implementation of
this standard, however, heavily relies on
the quality of expert research conducted,
since an improper expert’s opinion or pro-
cedural breaches during its preparation
could call into question the credibility of
the entire body of evidence.

The ECtHR’s judgement in Zorina and
Others V. Ukraine is illustrative in this con-
text, as the Court emphasized that inves-
tigation efficiency presupposes adherence
to the requirements of thoroughness and
due diligence when establishing circum-
stances of an event. The ECtHR stressed
that government authorities must not rely
exclusively on hasty or unfounded opin-
ions in order to justify procedural deci-
sions, instead they are obligated to take all
reasonable and available measures to en-
sure that evidence is gathered, and this in-

cludes conducting relevant forensic exam-
inations ’. Deficiencies in investigations
that prevent establishing circumstances
of a criminal offense or identifying indi-
viduals involved in its commission may
be evidence of non-compliance with the
standard of investigation efficiency.

In this regard, the ECtHR suggests that
forensic examination should be under-
stood not as an isolated procedural step,
but rather as part of the overall mecha-
nism for safeguarding the right to a fair
trial. Accordingly, any violations associ-
ated with improper ordering of a forensic
examination, insufficiency of case mate-
rials, deficiencies in research procedure,
or a formalistic approach to evaluating an
expert’s opinion might lead to a breach
of guarantees set forth in the Convention
and raise doubts about overall fairness of
criminal proceedings.

An essential standard that has a direct
impact on the procedure for ordering and
conducting forensic examinations within
criminal proceedings is the principle of
adversarial proceedings and equality of
arms. This principle entails granting each
participant in criminal proceedings a real
chance to present their legal arguments
under circumstances that do not place one
party in a less disadvantaged position than
the other. This provision takes on extra im-
portance in the context of applying special
knowledge, as forensic examination find-
ings can be a major factor in establishing
circumstances of a criminal offense and in
shaping a court’s internal conviction.

According to Art. 6 of the Convention,
the principle of adversarial proceedings

6 Kpert I. P. Mi>xxHapoZiHi cTaHZApTHU 0KasyBaHHA y KpHUMiHaJIbHOMY IIpolieci YkpaiHu: Teo-
PETHKO-TIPaBOBi Ta IPaKTUYHI OCHOBU : AWC. ... J-pa opuj. Hayk. Ogeca, 2020. 530 c. URI:
https://hdl.handle.net/11300/13756 (date accessed: 03.05.2026).

7 Cmpasa «3opiHa Ta iHmi mpotu Vkpainn» (3asBa Ne 20295/07 Ta 3 iHII 3asiBU — AUB. ITePeJIiK
y Zozatky) : pimt. €CIIJI Big 14.02.2019 p. URL: https://zakon.rada.gov.ua/laws/show/974_e22#-

Text (date accessed: 03.05.2026).
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is one of the fundamental components of
the right to a fair trial. Enforcing this prin-
ciple requires not only granting procedur-
al rights to parties in a formal sense, but
also establishing practical mechanisms to
enable them to exercise those rights effi-
ciently. Within the scope of forensic expert
activities, this means ensuring that parties
can familiarise themselves with materials
used in forensic analyses, pose questions
to forensic expert, dispute opinions, ini-
tiate additional forensic examinations or
forensic re-examinations, and obtain al-
ternative expert opinions.

These approaches have been further
refined by the ECtHR. A notable example in
this regard is the judgment in Brandstetter
v. Austria, whereby the ECtHR formulated
important guidelines for securing proce-
dural equality of arms when expert opin-
ions are utilised. The ECtHR stated that the
right to an adversarial trial, as an integral
part of the right to a fair trial, requires that
each party shall be given the opportunity to
examine all evidence and comments sub-
mitted to a court, and to express his or her
views on them 8. Accordingly, the defence
counsel shall not be deprived of the op-
portunity to adequately respond to expert
opinions submitted by the prosecution.

A key aspect within the scope of this
case was the recognition that formal
equality of procedural rights cannot al-
ways ensure real equal opportunities.
Should any of the parties has a significant
advantage in terms of accessing expert re-
sources, engaging specialists or obtaining
special knowledge, then this may create
procedural imbalance and affect overall
fairness of proceedings. This is precisely
why the ECtHR proceeds from the necessi-
ty of ensuring not only legal but also actual
equality of arms.

Of particular relevance in this context
is the defence counsel’s right to an alter-
native forensic examination. The ECtHR’s
practice shows that refusal to allow the
expert’s opinion to be challenged with an-
other expert opinion may, in certain cir-
cumstances, be regarded as a limitation
of the right to an effective remedy. Under
such circumstances, alternative forensic
analysis is not a means of duplicating re-
search that has already been conducted,
but rather a procedural mechanism for
balancing interests of parties to criminal
proceedings.

Therefore, the issue of admissible ex-
perts’ opinions and procedural conditions
for their admissibility gains importance.
Rules for evaluating evidence should not
resultin a situation where one of the parties
is deprived of the opportunity to challenge
the reliability or validity of an expert’s opin-
ion. Otherwise, the expert’s opinion risks
becoming evidence with predetermined
weight, which contradicts general princi-
ples of criminal proceedings.

An analysis of the ECtHR’s practice
reveals that the adversarial proceedings
principle applicable to forensic expert ac-
tivities extends beyond the parties’ right
to participate in examination of evidence;
it also entails the State’s duty to guarantee
substantive equality of procedural oppor-
tunities when special knowledge is uti-
lised. This provides the necessary ground-
work for developing a fair mechanism of
proof and reduces the risk of one party
dominating the process of determining
circumstances of a criminal proceeding.

The next critical standard established
in the ECtHR’s practice pertaining to the
use of forensic examinations is the re-
quirement to observe reasonable time-
lines in criminal proceedings and the

8 Case of Brandstetter v. Austria (Application No. 11170/84; 12876/87; 13468/87). 28 Aug. 1991 /
HUDOC : web. URL: https://hudoc.echr.coe.int/?i=001-57683 (date accessed: 03.05.2026).
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impermissibility of unjustified delays in
investigations resulting from repeated
scheduling of forensic re-examinations.
This standard is specifically linked to guar-
antees of a fair trial provided for in Art. 6
of the Convention, as well as to the proce-
dural obligation of the State to ensure an
adequate investigation of circumstances
of a criminal offence.

It is worth noting that conducting a fo-
rensic examination inevitably involves
a certain amount of time required to ob-
tain, examine, and evaluate materials, ap-
ply specialised methodologies, and reach
reasonable conclusions (opinions). Never-
theless, neither the complexity of the fo-
rensic examination nor the need to rely on
special knowledge can automatically justi-
fy an excessive length of criminal proceed-
ings. The ECtHR’s practice consistently
follows an approach under which pre-trial
investigation authorities and courts must
organise the evidence-gathering process
in ways that ensure promptness of rele-
vant procedural actions, without allowing
for any unjustified delays.

This provision assumes particular rel-
evance in cases where forensic re-exam-
inations are ordered. Obviously, carrying
out a forensic re-examination does not
contradict the requirements of a fair trial,
since in certain scenarios this process may
be justified when there are reasonable
doubts regarding the accuracy of an initial
opinion: its insufficiency, contradictory
nature, or the emergence of new factual
circumstances requiring extra research.
However, regular ordering of multiple
forensic re-examinations with no proper
procedural justification could point to an
inefficiently organised investigation and

serve as a covert means of delaying crimi-
nal proceedings.

The judgment in Basyuk v. Ukraine is
a good example of this. After analysing
circumstances surrounding the case, the
ECtHR found that during the investigation
of traffic accident, which had resulted in the
death of the applicant’s daughter, pre-trial
investigation authorities ordered six foren-
sic automotive re-examinations. Further-
more, although the ECtHR acknowledged
that conducting a forensic re-examination
may be justified on a case-by-case basis, it
emphasized the need for providing proper
procedural grounds for such a decision.
The court observed that repeated foren-
sic examinations of the same nature into
identical issues, which lacked convincing
reasoning, resulted in the investigation be-
ing dragged out for more than eight years,
thereby violating the requirement for crim-
inal proceedings efficiency °.

This approach is also seen in Meh-
met Giinay and Giillii Gtinay v. Turkey. The
Court found that, during the proceedings
concerning the death of a child following
surgery, repeated forensic medical ex-
aminations were ordered on numerous
occasions to determine cause-and-effect
relationships between medical proce-
dures and the death. Extensive studies had
spanned more than a year; yet, even a sub-
stantial number of forensic examinations
failed to clarify circumstances of an event.
The ECtHR underscored that neither the
complexity of the case nor the specific
nature of the subject matter of the foren-
sic analysis could justify such excessive
delays. Following its consideration, the
ECtHR concluded that the proceedings did
not meet reasonable timelines *°.

9 Cunpasa «Baciok npotu Ykpainm» (3asgBa Ne 51151/10) : pim. €CILT Biz 05.02.2016 p. URL:
https://zakon.rada.gov.ua/laws/show/974_b15 (date accessed: 03.05.2026).

10 Affaire Mehmet Giinay et Giillii Giinay c. Turquie (Requéte n°52797/08). 20 Fév. 2018 / HUDOC : web.
URL: https://hudoc.echr.coe.int/#{%22itemid %22:[%22001-181259%22]} (date accessed: 03.05.2026).
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The ECtHR’s legal positions discussed
above are also relevant to the national
practice on enforcing criminal procedur-
al legislation. For instance, Art. 332 of the
CPC of Ukraine foresees the possibility of
ordering a forensic re-examination only
if there are sufficient grounds to consid-
er the opinion (conclusion) of the expert
(experts) unfounded or contrary to other
materials of the case or raise other reason-
able doubts about its correctness. There-
fore, a forensic re-examination should not
be turned into a tool for merely duplicat-
ing previous findings or a means of cov-
ering up shortcomings in the conduct of
pre-trial investigation.

A distinct standard established by the
ECtHR is the requirement to provide a fo-
rensic expert with a sufficient amount of
material for forensic analysis. This stan-
dard is crucial because the quality and
validity of an expert’s opinion depend not
only on the expert’s professional compe-
tence or employed methods, but also on
the scope and content of initial data pro-
vided for forensic analyses. Insufficient
materials or materials of a selective nature
can have a profound impact on forensic
examination findings and, consequently,
on overall reliability of evidence.

Under the ECtHR’s practice, the par-
ties must be allowed both to review the
expert’s opinion and to assess the adequa-
cy and relevance of evidence supporting
it. In Matytsina v. Russia, the ECtHR ruled
that the parties must be able to review
documents and materials that a forensic
expert used in formulating his/her con-
clusions. Furthermore, the court must be
able to verify whether the forensic expert
possessed sufficient information to con-

duct research . The ECtHR, in fact, took
special note not only of the forensic anal-
ysis findings but also of whether the infor-
mation on which they had been based was
credible.

A similar stance was also expressed
in Mirilashvili v. Russia. The ECtHR noted
that an expert’s opinion cannot be regard-
ed as meeting the requirements of a fair
trial unless the defence counsel has been
given a real chance to challenge its valid-
ity 2. We are talking both about the right
to review final research findings and about
the right to access initial data, documents,
materials, and other resources underlying
the opinion.

This standard is highly relevant to crim-
inal proceedings. When ordering a foren-
sic examination, the investigator or court
sets the scope of the upcoming research by
compiling a list of materials to be handed
over to the forensic expert. Should objects
under study be deemed insufficient, lack
details relevant to a case, or have been sub-
jectto selective sampling, there is a risk that
opinions drawn will not accurately reflect
all essential aspects of criminal proceed-
ings. This issue gains particular importance
during multidisciplinary forensic, medical,
psychiatric, economic, and computer ex-
aminations; results of these studies heavily
depend on the exhaustiveness of available
information.

Accordingly, the ECtHR’s practice has
developed a procedural standard whereby
the proper preparation of materials for
subsequent forensic analyses constitutes
an integral part of the guarantee for a fair
trial. In light of this, sufficiency of mate-
rials is no longer a technical requirement
for organising a forensic examination, but

11 Case of Matytsina v. Russia (Application no. 58428/10). 27/06/2014 / HUDOC : web. URL: https://
hudoc.echr.coe.int/?i=001-141950 (date accessed: 03.05.2026).

12 Case of Mirilashvili v. Russia (Application no. 6293/04). 05/06/2009 / Ibid. URL: https://hudoc.
echr.coe.int/?i=001-90099 (date accessed: 03.05.2026).
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rather a procedural safeguard that ensures
the parties’ right to challenge and scruti-
nise evidence with high precision.

A separate set of standards developed
by the ECtHR is the requirements to ade-
quately substantiate grounds for ordering
a forensic examination. This approach
comes to the forefront specifically in fo-
rensic psychiatric examinations, which
results have the potential to lead to signif-
icant limitations of an individual’s rights
(such as involuntary commitment and
restrictions on freedom of movement).
Under these circumstances, a forensic ex-
amination cannot be ordered as a matter
of formality or be based on conjecture,
since its very procedure may significantly
interfere with rights protected by the Con-
vention.

In Winterwerp v. the Netherlands, the
ECtHR set out a crucial approach whereby
restraint of a person’s liberty in connec-
tion with a mental disorder is permissible
only if there is objective medical evidence
confirming the condition. Furthermore,
such opinions must rest not on general
assumptions or subjective assessments,
but on proper medical examination . The
ECtHR has, in fact, provided the ground-
work for the requirement that sufficient
initial data be available as a prerequisite
for application of special knowledge.

This approach was further elaborated
in Varbanov v. Bulgaria, where the ECtHR
found a violation of Art. 5 of the Conven-
tion due to the placement of a person in
a psychiatric hospital without a prior

medical examination. The ECtHR noted
that imposing psychiatric measures with-
out sufficient factual grounds poses risks
of arbitrary interference with human
rights . The decision as to the necessity of
conducting a forensic examination or ap-
plying related restrictive measures must
therefore stem from available objective
data, rather than being used as a means of
obtaining such data.

Another notable case is Zaichenko
v. Ukraine (No. 2). The applicant was sub-
jected to a thirty-day inpatient forensic
psychiatric examination. The ECtHR con-
cluded that the relevant judgment was not
properly substantiated and that the case
materials did not contain sufficient med-
ical data to support such an intervention.
Separately, the ECtHR noted the lack of
judicial oversight over the adoption of the
relevant decision *°. In other words, there
must be specific circumstances justifying
the need for a forensic examination; it
cannot be reduced to a mere formality re-
quiring application of special knowledge.

A similar approach can be observed
in Buzadji v. the Republic of Moldova. The
ECtHR ruled that there must be sufficient
factual grounds for any procedural deci-
sions that result in limitations of a person’s
rights '°. While the case did not directly con-
cern forensic examination, the approach
outlined by the ECtHR is also of relevance
to forensic expert activities, because it
demonstrates the need for a comprehen-
sive evaluation of all available evidence be-
fore rendering a procedural decision.

13 Case of Winterwerp v. the Netherlands (Application no. 6301/73). 24 Oct. 1979 / HUDOC : web.
URL: https://hudoc.echr.coe.int/?i=001-57597 (date accessed: 03.05.2026).

14 Case of Varbanov v. Bulgaria (Application no. 31365/96). 5 Oct. 2000 / Ibid. URL: https://hudoc.
echr.coe.int/?i=001-58842 (date accessed: 03.05.2026).

15 CmpaBa «3aigenko npotu Ykpainu (Ne 2)» (3asBa Ne 45797/09) : pim. €CILJI Big 06.07.2015 p.
URL: https://zakon.rada.gov.ua/laws/show/974_a87 (date accessed: 03.05.2026).

16 Case of Buzadji v. the Republic of Moldova (Application no. 23755/07). 5 Jul. 2016 / HUDOC :
web. URL: https://hudoc.echr.coe.int/?i=001-164928 (date accessed: 03.05.2026).
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Therefore, the ECtHR’s practice en-
ables the formulation of a procedural
standard under which the ordering of
a forensic examination—particularly one
involving a potential restriction of a per-
son’s rights—must rest on a sufficient body
of objective evidence. Failure to provide
adequate grounds justifying the need to
conduct a forensic examination or the
use of a forensic examination as a means
of seeking grounds in support of further
procedural decisions violates the require-
ments of the Convention and poses risks of
arbitrary interference with human rights.

When it comes to upholding the princi-
ple of adversarial proceedings, the ECtHR
focuses on situations where the defence
counsel seeks to challenge opinions of fo-
rensic experts involved by the prosecution
through alternative forms of special knowl-
edge. We share the viewpoint of M. Shcher-
bakovskyi that depriving the defence coun-
sel of the opportunity to challenge the
admissibility of experts’ opinions, or lim-
iting their right to present alternative pro-
fessional positions, may give rise to a pro-
cedural imbalance between the parties.
In such cases, the ECtHR is guided by the
principle that formal existence of rights is
not sufficient if one of the parties is de facto
deprived of the opportunity to adequately
exercise their rights of defence. Where ap-
propriate, this may be regarded as a viola-
tion of cl. 1, subcl. (d) and cl. 3 of Art. 6 of
the Convention V.

This approach is also practically relevant
to national criminal proceedings. Recently,
Ukrainian practice has seen a trend towards

the use of so-called specialist reviews of fo-
rensic experts’ opinions; such reviews are
most often initiated by the defence counsel.
Usually, these documents provide a rigorous
analysis of the research conducted and aim
to assess its scientific and methodological
soundness. Subject matter of such studies
encompasses compliance with approved fo-
rensic examination methodologies, suitabil-
ity of applied methodological guidelines,
sufficiency of initial data, and coherence of
conclusions drawn *%.

Although current criminal procedural
legislation does not recognise a special-
ist’s review as an independent procedural
source of evidence, such reviews are be-
coming increasingly common in practice.
Well-reasoned observations containing
references to academic sources, profes-
sional standards, methodological guide-
lines, and other specialised information
are subjected to scrutiny during trials.
While such documents do not have inde-
pendent evidentiary status, they can shape
the internal conviction of the investigator
or the court when these legal authorities
evaluate experts’ opinions in terms of va-
lidity and reliability *°.

From this perspective, it is advisable
to consider the ECtHR’s practice more
broadly and not only as recognition of the
defence counsel’s right to present alter-
native opinions. The relevant legal pro-
visions culminate in a procedural rule
whereby any form of application of special
knowledge used to verify or refute opin-
ions must be evaluated through the lens of
guaranteeing the actual equality of arms

17 IllepbakoBcekuii M. T. 3a3na4. TBip. DOI: 10.5281/zenodo.15225970 (date accessed: 03.05.2026) ;

KoHBeHIIif PO 3aXWCT IIpasB ...
accessed: 03.05.2026).

. URL: https://zakon.rada.gov.ua/laws/show/995_004 (date

18 IllepbakoBcekuii M. I. 3asmau. TBip. DOI: 10.5281/zen0do0.15225970 (zaTa 3BepHEHHS:

03.05.2026).

19 Iep6akoBchkuii M. I. 3asnaq. TBip. DOI: 10.5281/zenodo.15225970 (date accessed: 03.05.2026) ;

KoHBeHIIif PO 3aXUCT MPasB ...
accessed: 03.05.2026).

. URL: https://zakon.rada.gov.ua/laws/show/995_004 (date
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and the real possibility of mounting effec-
tive defence.

Conclusions

The research conducted has enabled us
to conclude that the ECtHR has developed
a comprehensive system of interrelated
standards for ordering and conduct of
forensic examinations in criminal pro-
ceedings, and although these standards
are not directly laid down in Art. 6 of the
Convention, nevertheless, they stem from
the right to a fair trial, requirements of an
efficient investigation, and the principles
of adversarial proceedings and procedural
equality of arms. Contrary to a purely pro-
cedural approach, in the ECtHR’s practice,
forensic examination is viewed as an inte-
gral part of the mechanism of proof, and
any violation of this procedure is capable
of affecting the overall fairness of criminal
proceedings.

Having analysed the ECtHR’s practice,
it has been proposed that the ECtHR’s
standards for ordering and conducting
forensic examinations be grouped into
several intertwined categories. These in-
clude: sufficiency of case materials, adver-
sarial proceedings, principle of equality
of arms, reasonableness of ordering a fo-
rensic examination, promptness, inde-
pendence of a forensic expert, and inves-
tigation efficiency. It has been observed
that the respective standards constitute an
interrelated system of procedural require-
ments that must be observed at all stages
of special knowledge application in crimi-
nal proceedings.

It has been substantiated that the
ECtHR’s practice ultimately boils down to
a rule whereby validity of an expert’s opin-
ion is determined not only on the basis of
the accuracy of the methodology applied
or a forensic expert’s qualifications, but

24

also through adherence to procedural
safeguards in the formation of such an
opinion. The standard of sufficiency, for
example, requires that the forensic expert
be provided with a sufficient volume of
initial data, and that the parties be given
the opportunity to examine materials sup-
porting the expert’s opinions. The princi-
ple of adversarial proceedings and proce-
dural equality of arms, however, requires
ensuring that the defence counsel has not
only a declarative but a real opportunity to
challenge the expert’s opinions, pose ad-
ditional questions, submit alternative re-
search and participate in the examination
of evidence on an equal footing with the
prosecution.

It has been established that the stan-
dard of reasonableness for ordering a fo-
rensic examination precludes its use as
a formal tool to seek grounds for making
subsequent procedural decisions. This
is crucial when conducting forensic psy-
chiatric examinations and other forensic
examinations that may entail a substan-
tial restriction of a person’s rights. The
standard of promptness stipulates that
criminal proceedings shall not be undu-
ly delayed through repeated ordering of
further forensic examinations and when
there are no proper procedural grounds
for doing so.

The standard of a forensic expert’s
independence must be evaluated both
in terms of his or her formal procedural
status, and from the perspective of insti-
tutional and functional links potentially
affecting credibility of research findings.
Furthermore, the standard of investigation
efficiency demands that pre-trial investi-
gation authorities utilise all available pro-
cedural means to establish circumstances
of an event in full, including timely and
well-substantiated ordering of forensic
examinations.
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Provisions of Art. 242 of the CPC of
Ukraine defining grounds for ordering
a forensic examination and circumstanc-
es under which it is mandatory general-
ly align with the standards set out in the
Convention; however, their practical ap-
plication requires a more rigorous consid-
eration of the approaches adopted by the
ECtHR. We therefore deem it appropriate
to strengthen the practical focus of proce-
dural decisions by introducing guidelines
on substantiating the need for forensic
examinations, on ensuring sufficiency of
materials provided to a forensic expert,
and on providing appropriate grounds for
ordering a forensic re-examination.

Practical value of the study lies in the
possibility of using established standards
as guidelines for investigators, prosecu-
tors and courts; these standards can be
implemented when deciding on the order-
ing, organisation and evaluation of foren-
sic examinations. Their adoption will help
to enhance the quality of proof, minimise
procedural risks and ensure that national
practice meets international human rights
standards.

IIpakTHKa EBPONENCHKOrO CyAy
3 IpPaB JIOJVUHU
y ¢opmyBaHHi cTaHAAPTIB
NpU3HaYeHHs Ta IPOBeeHHs
CYAOBUX eKCIIePTH3
Yy KpUMiHAJIBHOMY IIPOBa/I;KeHHi

Bauaepiii CoxypeHnko,
Boaodumup Teepdoxaio

Mema cmammi — eusHauumu cmandapmu
Npu3HaueHHs ma npogedeHHs Cy0o8uUx eKc-
nepmu3 y KpuUMIHAALHOMY NPOBA0HEHHI,
cgopmosani y npakmuyi €8poneiicbkozo cydy
3 npae NOOUHU, 4 MAKOHC OKPeCAUMU IXHE
3HaueHHA 0ns 3abe3neveHHs Npasa Ha Cnpa-
sednusuil cy0osuil po3easo i 600CKOHANCHHS
HAYIOHAALHOT  NPAKMUKU  3ACMOCYBAHHS

cneyianvHux 3HaHb. Peanizauii nocmaseie-
HOL Memu Cnpusie KOMMAEKC 3a2a/bHOHAY-
KOBUX 1 CMeylaabHo-1opududHux memodis,
30Kpema auanizy il cunmesy, iHOYKYii il Oe-
dykuii, a maxox OlaneKmu4HUil, cucmem-
HO-CMpYKMYpHUL, TOPIBHANLHO-NPABOBUIL
ma y3azanvHeHHs. 3’9C08AHO, WO NPAKMUKA
€CILT yoce micmums Yiny cucmemy npoue-
CYAAbHUX CMAHOapmie, KL NOWUPIOIMbCS
Ha cepy npusHaveHHs ma NpoeedeHHs Cy-
dosux excnepmus, xo4a 6e3nocepedHv0 60HU
He 3aKpinaeHi 8 NOA0XMeHHAX cm. 6 €sponell-
CbKOl KOHBeHUlIl 3 npag A00uHuU. 3’1C08aHO,
wo €CILI posensdac cydogy excnepmu3y He
AK  130/1b08aHULL NPOUECYANbHUIL THCTPY-
MEHM 3ACTMOCYBAHHA CMEYIaNbHUX 3HAMD,
a fK CKAaOHUK Mexauizmy OoKa3y8aHMs,
NOpYUleHHs. SIK020 30amHe 6nAugamu Ha
3azanvHy Cnpaseoausicmes KpUMIHAALHOZO0
npoeadsenHs. Busnaueno, wo do ocHosHUX
cmandapmis, cQOpMOBAHUX Y NPAKMUUL
€CILI, Hanexamv CmMaHdapmu: NOBHOMU
Mamepianis, 3mMazaibHOCMi, NPOYeCYanbHOL
pieHocmi cmopin, 0b6spyHmosanocmi npu-
3HAYEHHS eKCnepmusu, OnepamueHoCMii,
He3aneHHOCML excnepma il eeKmusHocmi
po3caidysanus. ITpocmedcero, 1o 810n0810HI
cmandapmu. ymeoprowms 63aEMON08 sI3any
cucmemy TMpoyecyasvHux 6umoz, aKda 0X0-
NAI0E emanu Npu3HaveHHs, nposedeHHs ma
OYIHI0BAHHS Pe3yAbMmamis eKCnepmHozo 00-
cnidamcernss. ObSPYHIMOBAHO, WO 3MICTIL NPAK-
muku €CIII nepedbauac He Auue 3dzaiv-
HI NMpouecyanvHi nioxodu, a il KOHKpemHi
KPUMIHAAICMUYHI NpAsuld 3AcmoCy8aHHs
cneyianvHux 3Hauv. 30kpema, 3abe3never-
Ha docmamHocmi HA0aHUX eKCnepmosi ma-
mepianig caid posensdamu 9K npoyecyans-
HY eapanmiio npasa CmopiH Ha TepesipKy
Jdoka3sie; HeoOHOpa308e NPU3HAYEHHS T0-
8MOPHUX ekcnepmu3 be3 HAeHH020 00/PYH-
MYBAHHS MOdHce C8L0HUMU NPo HeeeKmus-
HICMb  pO3CAIdY8AHHS;, 4 He3aNeHCHICTb
excnepma nompibHo oyiHI08amu He AULLe 3
11020 NpoOYeCyarvHUM CAmycom, a i 3 ypa-
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XYBAHHAM THCMUMYUILHUX 1 QYHKUILHUX
36’43Ki8, 30amuux enausamu Ha 0osipy 0o
pesyavmamis docaiOxicenHs. JlogedeHo, 140
nidsuueHHs ehekMUBHOCTI BUKOPUCTIAHHS
cydosux ekcnepmu3 y KpUMIHAALHOMY Npo-
8adsceH i nompeOye CUCTNEMHO20 8PAXY6AH-
Ha cmandapmig €CILI nid wac 3acmocysanHs
1n010%ceHb cm. 242 KpuminaavHozo npoyecy-
anvHoeo Kodekcy Ykpaiuu, YOOCKOHA/NeHHS
NPAKMUKU MOMUBYBAHHSL TPOUECYANbHUX
PpillleHb i3 NPU3HAYeHHS eKcnepmus, 3abesne-
4eHHs PedAbHOL 3MA2dAbHOCTIL CMOPIH 1 No-
CUNEHHS 2apaHmill He3aAeHtHOCML eKcnepm-
HOl JisLAbHOCT.

Karouosi caosa: docydose poscaidysa-
Ha; cydose nposadiceHHs; CneyiaibHi 3HAH-
HS; eKCnepmu3d; NpusHa4enHs eKCnepmusu;
excnepm; cneyianicm; 6UCHOB0K eKcrepmd,
npaxmuxka €CILJI; dokasysanus; cmandapm
Joka3ysanHs; HANeHHA NPasosa npoyedypd.
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