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This article purpose is to determine prerequisites and regularities of
the emergence and development of such phenomena as resistance to
investigation and abuse of rights in law enforcement activities, as
well as their signs. Implementation of the set goal is ensured through
the use of a complex of general scientific, special and philosophical
research methods (in particular, modeling, dialectical, system-struc-
tural and comparative analysis). It is summarized that resistance to
investigation is a complex, dynamic and multifaceted phenomenon
that is formed in the conditions of a criminal conflict and manifests
itselfin the purposeful behavior of persons interested in concealing the
actual circumstances of a criminal offense. Its activity side consists in
committing both active and passive actions that affect the course and
results of pre-trial investigation. It was found that counteraction is
not chaotic in nature, it is carried out within the limits of a certain
mechanism, including three stages: 1) preparation, 2) active imple-
mentation of influence on sources of evidentiary information and 3)
concealment of traces of committed actions. At the same time, coun-
teraction mechanism is variable and depends on the stage of crimi-
nal proceedings, chosen tactical methods and the presence of corrupt,
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organizational and social connections. It is substantiated that the
structural components of the forensic characteristic of counteraction
to investigation are: 1) subjects of counteraction, their motives and
objects of influence; 2) typical forms and methods of counteraction
and their influence on sources of evidentiary information; 3) signs of
application of specific methods, reflected in the objective environment
and behavior of subjects. It is proved that it is appropriate to study the
external manifestations of counteraction (material, digital and ideal
traces), since they are the main source for modeling the mechanisms
of criminal counteraction and developing effective tactical solutions.
It is found that counteraction to investigation has a conflict nature
manifested in the clash of opposing goals of the participants in crim-
inal proceedings. This is not only a conflict between the investigator
and the suspect, but interaction with the prosecutor, witnesses, wit-
nesses, experts and other participants in the process. Such an envi-
ronment creates a tense investigative situation that requires a high
level of professional adaptability from the investigator. Counteraction
is especially dangerous in the context of organized criminal activi-
ty characterized by availability of an internal structure, financial
resources, technical support and personnel support. It is proved that
the forensic characteristic of counteraction to the investigation should
be integrated as a separate component into the structure of inves-
tigation methodology for those types of criminal offenses for which
active counteraction is characteristic. This approach should be based
on: 1) analyzing typical methods and mechanisms of counteraction;
2) studying the subject-role structure of counteraction; 3) studying
changes in the trace complex caused by targeted influence on evidence.

Keywords: pre-trial investigation; counteraction to investiga-
tion; investigative activities; overcoming counteraction to investiga-
tion; components of counteracting investigation.

Research Problem Formulation

Modern development of criminal procedur-
allaw of Ukraine and law enforcement takes
place in the context of the actualization of
the issue of ensuring a balance between
implementation by the participants of pro-
ceedings of the rights granted to them and
the prevention of the use of these rightsin a
way that impedes achievement of the tasks
of criminal proceedings. One of the most
controversial manifestations of such a dis-
proportion is the opposition to investigation
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and abuse of procedural rights, which ap-
pear as complex multiple phenomena that
cause a violation of the principles of the rule
of law, competitiveness, reasonableness of
the terms of proceedings, etc.

Particular difficulty is delimitation
of the legitimate exercise of procedural
rights from abuse, the determination of
the limits of the permissible use of tactics
by the defense or prosecution, etc. In this
context, determination is a key metho-
dological tool that makes possible to find
out the factors that generate these phe-
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nomena, contribute to their existence,
scaling and evolution: from gaps and con-
tradictions of legislation to psychological
and organizational factors of behavior of
participants in criminal proceedings.

Thus, scientific issue is the need to
find out the patterns of occurrence and de-
velopment of counteraction to the investi-
gation and abuse of procedural rights, to
identify their objective and subjective pre-
requisites and signs.

Article Purpose

For determining prerequisites and pat-
terns of occurrence and development of
such phenomena as counteraction to in-
vestigation and abuse of rights in law en-
forcement activities, as well as their signs.

Research Methods

In order to achieve this goal, a set of gen-
eral scientific, special and philosophi-
cal methods was used, which provided a
comprehensive disclosure of the essence,
signs and determinants of counteraction
to investigation and abuse of procedural
rights.

Dialectical method created a theoreti-
cal basis for considering these phenome-
na as dynamic and contradictory process-
es developing in interaction with the rest
of the elements of criminal justice. Thanks
to this approach, internal logic of their
evolution is traced within the conflict be-
tween the interests of the state and the de-
sire of participants in proceedings to avoid
criminal liability.

System-structural analysis helped to
identify the main elements of counterac-
tion and abuse, determine their function-
al role, correlations and impact on the re-
sults of criminal proceedings. This made
possible to substantiate the structure of

forensic characterization of the phenom-
ena under research that covers subjects,
motives, methods, objects of influence
and effective consequences.

Functional-activity approach contrib-
uted to the interpretation of counteraction
and abuse as a conscious activity that has
its own logic, purpose and phasing. This
helped to characterize active nature of
phenomena aimed at preventing the ful-
fillment of the tasks of criminal proceed-
ings as a system of actions or inaction.

A significant role in the research was
played by the modeling method, repro-
duced imaginary constructions of mech-
anisms for counteraction and abuse, typi-
cal situations of their implementation and
scenarios of interaction of participants in
the process. This made possible to mod-
el changes in the evidence base and the
tactical consequences of impact of these
phenomena, as well as to predict possible
directions for their overcoming.

At the stage of theoretical understand-
ing, the content analysis of scientific lit-
erature was actively used that helped to
identify the lack of unity among specialists
in defining the concepts of counteraction to
investigation and abuse of procedural rights,
to highlight differences in the approaches
of scientists, as well as to outline current
directions of scientific discussion.

Comparative legal method contributed
to the analysis of various forms of detec-
tion of counteraction phenomena in vari-
ous groups of criminal offenses, clarifica-
tion of dependence of these forms on the
procedural status of participants, level of
organization of criminal activity and pecu-
liarities of regulatory regulation.

The research relied on an empirical
method that in this case consisted in an-
alyzing content s of criminal proceedings,
court decisions, protocols of investigative
actions, as well as the results of surveys
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and questionnaires of practicing investiga-
tors, prosecutors and lawyers. This made
possible to single out the most common
forms of counteraction and abuse and to
fill theoretical conclusions with specific
content.

Combination of methods of logical
analysis and synthesis contributed to inte-
gration of the obtained results into a sin-
gle system of scientific provisions, due
to which the forensic characterization of
counteraction to investigation and abuse
of procedural rights is logically substanti-
ated, their place in the structure of investi-
gation methodology is determined, as well
as the forms, methods, signs and subjects
of these phenomena as an integral object
of research are generalized.

In general, the use of these methods
made possible not only to reveal essence
and content of the phenomena under re-
search, but to formulate practically orient-
ed recommendations for improving crim-
inal procedural legislation and increasing
efficiency of the activities of pre-trial in-
vestigation bodies and the court.

Analysis
of Essential Researches
and Publications

In the scientific literature, the phenome-
na of counteraction to investigation and
abuse of rights are considered mainly in
fragments: either counteraction to the
pre-trial investigation is separately ana-

lyzed, or the attention is focused on the
procedural abuses of the parties.

Scientists emphasize that in the prac-
tice of law enforcement today there are
many forms of counteraction that are not
covered by the current system of legal
means of influence (restraining orders)
and therefore actually remain outside the
regulatory field and are not grounds for
bringing to legal responsibility.

In the second half of the twentieth cen-
tury, a significant contribution to the study
of this problem was made by V. Bakhin,
V. Bernaz, V. Honcharenko, A. Ishchenko,
N. Karpov, V. Konovalova, V. Korzh, V. Kuz-
michov, V. Lysychenko, F. Sokyran, V. Ter-
tyshnik, M. Shumylo, et al. It was their devel-
opments that created the basis for a deeper
knowledge of the phenomenon of counter-
ing investigation of crimes, made it possible
to systematize its most common manifesta-
tions and develop benchmarks for finding
effective mechanisms to overcome.

Since the early 2000s, scientific com-
munity has begun to actively study the is-
sue of countering investigations as a holis-
tic phenomenon: conceptual approaches
to revealing its essence have been formed,
characteristic forms of manifestation have
been outlined, and a number of specific
features have been identified, determined
by the peculiarities of individual types or
groups of criminal offenses. The following
authors have made a significant contribu-
tion to the study of these topics: O. Alek-
sandrenko !, V. Vartsaba 2, I. Hrytsiuk 3

1 Anexcauzpenko O. B. KpumiHamicTuuHi mpo6ieMy MOJ0MaHHS IPOTUAIT PO3CAiAYBAaHHIO :
aBToped. AucC. ... KaHJ. 0puZ. HayK. Kuis, 2004. 20 c. URL: https://dspace.nlu.edu.ua/jspui/
handle/123456789/13980 (date accessed: 10.08.2025).

2 Bapmaba B. M. PosciifyBaHHSI 3J04YMHIB OpPraHi30BaHUX 3JI0YNHHUX TPyl (TaKTHUKO-
IICUXOJIOTiYHI OCHOBH) : IUC. ... KaHZ. IOpU/A. HayK. Xapkis, 2003. 181 c. URL: https://uacadem-
ic.info/ua/document/0404U000656 (date accessed: 10.08.2025).

3 Tpumoxk I. B. IIpoTuzis po3cliyBaHHIO 3JI0YHHIB y cepi OMOAATKYBAHHA : AUC. ...

KaHg,.

I0puA. HayK. Ipminb, 2012. 259 c. URL: https://uacademic.info/ua/document/04120004215 (date

accessed: 10.08.2025).
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K. Hutnik ¥, R. Mudretskyi °, V. Piddubnyi ¢,
V. Pletenets 7, O. Romtsiv #, V. Trepak °,
M. Chesakova !°, R. Shekhavtsov !
B. Shchur 2 and others. At the same time,
despite the significance of the results ob-
tained, there is still no comprehensive ap-
proach that would make it possible to iden-
tify the determinants of these phenomena,
determine their interrelationship and im-
pact on the effectiveness of criminal pro-
ceedings. It is precisely the combination of
the issues of counteracting investigations
and dishonest procedural activity of the
parties within a single study that can reveal

the internal logic of their emergence and
existence, as well as help to develop ade-
quate means to their overcoming .

Main Content Presentation

In current context of combating crime,
particular attention should be paid to
countering attempts by interested parties
to influence the course of pre-trial investi-
gations and court proceedings. Neutraliz-
ing such attempts guarantees compliance
with the principles of justice and legality.
This requires a comprehensive rethinking

4

10

11

12

I'ytaik K. B. Po3cnifyBaHHA 3704MHIB B YMOBax MPOTUJii, AKa YNHUTBLCA 3 BUKOPUCTaHHAM
coIliapHOI HaIPyXeHOCTi : aBTOped. AUC. ... KaHJ. Iopuj. HayK. Xapkis, 2010. 20 c. URL:
https://dspace.univd.edu.ua/server/api/core/bitstreams/98663966-1f6e-42ae-89a9-4e7a4f3f8c-
cc/content (date accessed: 10.08.2025).

Myzapeupkuii P. B. IlozomalHa IPOTHUAIT CyZ0BOMY PO3IVIAAY Y KPUMIHATBHUX IIPOBA/KEHHIX ©
Juc. ... KaHj. opuz. Hayk. Kpusuii Pir, 2019. 263 c. URL: https://uacademic.info/ua/docu-
ment/0420U100095 (date accessed: 10.08.2025).

[Minay6uuit B. B. IlojonaHHsa OpOTHZil PO3CTiIAyBAaHHIO 3J0YMHIB €KOHOMIYHOI CIIPSIMO-
BaHOCTI : AMC. ... KaHJ. I0pUJ. HayK. Xapkis, 2020. 260 c. URL: https://uacademic.info/ua/
document/0420U100568 (date accessed: 10.08.2025).

Ilnerenenp B. M. TeopeTwuHi Ta IIpaKCeoJIOTiUHI 3acajy IOAOJAHHS IIPOTUAII ZOCYZO-
BOMYy poO3CilifyBaHHIO : MoHorpadis. Ogeca, 2020. 424 c. URL: https://er.dduvs.edu.ua/
handle/123456789/6404 (date accessed: 10.08.2025).

PomuiB O. I. Ocob6auBOCTi Mof0IaHHS TPOTHUAIT il Yac po3CiifyBaHHs 3104UHIB ¥ chepi
cny»x60BO1 AiSIBHOCTI : AUC. ... KAHJ. I0PUA. HayK. JIbBiB, 2016. 226 c¢. URL: https://lpnu.ua/
sites/default/files/2020/dissertation/1817/disromtsivoi.pdf (date accessed: 10.08.2025).
Tpenak B. M. PO3KpUTTS Ta pO3CIiJyBaHHSA Xa0apHUIITBA, BYMHIOBAHOTO CYAJSIMHU, Ta IIO-
JIOJIAHHS MIPOTHUZIT 3ac0b0aMU OIepaTHUBHO-PO3IIYKOBOI AisIBHOCTI : aBTOped. AUC. ... KaH/.
fopuJ. Hayk. Kuis, 2011. 19 c.

Yecaxoa M. C. IIpoTuzis po3cliyBaHHIO 3JI0YMHIB Ta IIJIAXY ii TOZ0IaHHA Ha CTaAil focy-
JIOBOTO PO3CIIiZIyBaHHA : aBTOped. ANC. ... KaHA. I0pUA. HayK. Xapkis, 2019. 23 c. URL: https://
uacademic.info/ua/document/0419U005608 (date accessed: 10.08.2025).

[lexaBrioB P. M. ®opmu Ta criocobu NPOTUAIT PO3CIiZyBAHHIO 3JI0YMHIB Ta 3ac06H IX I10/0-
JIaHHA (32 MaTepiaJlaMy KPUMiHAJIBHUX CIIPAB IIPO BIMaraHHs, BUMHEHI OPraHi30BaHUMU
rpymnamy, 3JI04MHHUMU OPraHi3aliiMu) : Auc. ... KaHJ. I0puA. HayK. Kuis, 2003. 238 c. URL:
https://uacademic.info/ua/document/0404U000411 (date accessed: 10.08.2025) ; JlucudeH-
ko B. K., IllexaBuoB P. M. IIpoGyieMu Teopii Ta IPaKTUKU IOAOJIAHHS IIPOTUAIl PO3CIiLy-
BaHHIO OKPEeMUX Pi3HOBH/IB 3/I0YMHIB, BAMHEHUX OPraHi30BaHMMHU TIPyIIaMU, 3I0YMHHUMHU
oprauisarismu : monorpadisa. Buz. 2-re, nepepob. Ta gomos. JlyraHcek, 2012. 342 c. URL:
https://dspace.lvduvs.edu.ua/bitstream/1234567890/246/1/Shekhavtsov_monograf.pdf  (date
accessed: 10.08.2025).

Typ B. B. TakTuKa yCyHeHHS IPOTHU/il PO3CIIiyBaHHIO 3/I0YMHIB, 10 BYMHAIOTHCS OPTraHi30-
BaHUMHM 3JIOYMHHUMU TPYIIaMU : TUC. ... KaH/. IOpUJ. HayK. Xapkis, 2005. 195 c. URL: https://
uacademic.info/ua/document/0405U000648 (date accessed: 10.08.2025).
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of established methods, their generaliza-
tion, and critical evaluation. Such a meth-
odological approach opens up opportu-
nities for the formation of new areas of
scientific research and the creation of ef-
fective practical recommendations aimed
at improving the effectiveness of law en-
forcement agencies. In this process, legal
science performs its fundamental func-
tion, it develops mechanisms for the pro-
tection and restoration of human and civil
rights, which directly corresponds to the
requirements of Constitution of Ukraine
and international legal standards.

Counteraction to investigation in mod-
ern criminal procedure is considered as a
complex, dynamic and multifaceted phe-
nomenon that arises in the context of a
criminal conflict and consists in the pur-
poseful behavior of persons interested
in concealing the actual circumstances of a
criminal offense. Counteraction to investi-
gation is understood as the conscious activ-
ity of participants in criminal proceedings
or unauthorized persons aimed at creating
artificial obstacles to clarifying the truth in
the case, neutralizing or distorting eviden-
tiary information and, ultimately, avoiding
criminal liability. Counteraction is embod-
ied both in active actions and in inaction
complicating the work of law enforcement
agencies and reduces the effectiveness of
criminal prosecution.

Essence of counteraction is to oppose
different interests: on the one hand, a state
that seeks to fully implement the tasks
of criminal proceedings and on the oth-
er hand, persons who are trying to avoid
exposure, prosecution or punishment.
Counteraction is implemented in prevent-
ing the collection, verification and evalua-
tion of evidence; in influencing witnesses,

13 Anexcangpenko O. B. 3asHau. TBip.

experts or other participants in the proce-
dure; in falsifying information and creat-
ing a false trace picture.

Mechanism of counteraction usually
contains a triune sequence: 1) prepara-
tion for counteraction, 2) active imple-
mentation of influence on the sources of
evidence and 3) concealment of traces of
the actions committed. Such activities are
sometimes carried out alone, but counter-
action by organized criminal groups that
have significant resources, in particular
financial, as well as technical capabilities
and corruption ties, is especially danger-
ous.

Counteraction to investigation of
crimes naturally arises from the desire
of offenders to avoid criminal liability, to
influence the course of the pre-trial in-
vestigation and to make it impossible to
fulfill the tasks of criminal proceedings.
As mentioned above, this phenomenon is
interpreted as a conscious and purposeful
activity of participants in criminal proce-
dure or unauthorized persons aimed at
creating artificial obstacles to the collec-
tion, verification and evaluation of evi-
dence, as well as at neutralizing or distort-
ing information of evidentiary value.

Forms of counteraction can be both ac-
tive (falsification of evidence, pressure on
witnesses or experts, bribery, creation of
conspiracy structures) and passive (delay
in investigative actions, refusal to cooper-
ate, non-fulfillment of procedural obliga-
tions); can be both episodic and systemic
(most often characteristic of the activities
of organized criminal groups with signif-
icant financial, technical and corruption
resources).

Analysis of scientific sources *and ju-
dicial practice makes it possible to iden-

URL: https://dspace.nlu.edu.ua/jspui/

handle/123456789/13980 (date accessed: 10.08.2025) ; PowiiiB O. I. 3asuau. TBip. URL: https://
Ipnu.ua/sites/default/files/2020/dissertation/1817/disromtsivoi.pdf (date accessed: 10.08.2025) ;
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tify a number of main determinants of
counteraction to the investigation deter-
mining its prevalence and complexity of
overcoming.

The main determinants of counteraction
to investigation

1. Individual-motivational ones, related
to the personal desire of the suspect
or accused to avoid criminal liabil-
ity, to preserve their own freedom,
reputation or material resources;
motive is fear of punishment or so-
cial stigmatization.

2. Socio-psychological ones: support
from the immediate environment,
solidarity of the criminal environ-
ment, distrust of law enforcement
agencies and the court that en-
courages resort to illegal practices;
conflicting nature of the criminal
process also provokes the parties to
search for “weaknesses” in the pro-
cedure to hinder the clarification of
the truth.

3. Organizational and institutional ones:
corruption ties in law enforcement
and judicial bodies, weak mecha-
nisms of procedural control, insuf-
ficient effectiveness of the activi-
ties of the prosecutor’s office or the
bar in the field of combating abuse
create a favorable environment for
countering investigation.

4. Criminogenic ones. Organized na-
ture of crime is of particular danger.
Criminal groups create their own
“intelligence” and “counterintelli-
gence” structures, form financial
funds for bribing officials, and use
international channels to avoid re-

sponsibility, which gives the coun-
teraction systematicity and sophis-
tication.

5. Procedural and legal ones: Gaps and
contradictions in the criminal pro-
cedural legislation are a significant
source of counteraction. The lack
of clear legal boundaries between
the right to defend and the right to
oppose an investigation, the vague-
ness of terms (e.g. “procrastina-
tion”), and the excessive length of
the investigation create space for
manipulation.

6. Technological ones. Development of
digital technologies opens up new
opportunities for concealing or
falsifying evidence, manipulating
electronic information, using cryp-
tocurrencies, anonymous means
of communication and specialized
programs in countering investiga-
tion.

Consequently, counteraction to inves-
tigation is not a random phenomenon, but
a natural element of the criminal process
that has a multifaceted nature. Its emer-
gence and development are due to a com-
bination of individual, social, institution-
al, criminogenic, legal and technological
factors. Awareness of the determinants of
counteraction makes it possible to form
a holistic picture of the mechanism of
this phenomenon and develop effective
tactical algorithms to overcome it, which
is a necessary condition for improving
methodology for investigating criminal
offenses and strengthening the justice sys-
tem as a whole.

Thus, determinants of resistance to
the investigation are multi-level and in-

Myznpeupbkuii P. B. 3asnau. TBip. URL: https://uacademic.info/ua/document/0420U100095 (date
accessed: 10.08.2025) ; YecakoBa M. C. 3asma4. TBip. URL: https://uacademic.info/ua/docu-
ment/0419U005608 (date accessed: 10.08.2025) ; ILneTeHenp B. M. 3asnau. TBip. URL: https://
er.dduvs.edu.ua/handle/123456789/6404 (date accessed: 10.08.2025).

33


https://doi.org/10.32353/khrife.3.2025.03
https://uacademic.info/ua/document/0420U100095
https://uacademic.info/ua/document/0419U005608
https://uacademic.info/ua/document/0419U005608
https://er.dduvs.edu.ua/handle/123456789/6404
https://er.dduvs.edu.ua/handle/123456789/6404

Theory and Practice of Forensic Science and Criminalistics. 2025. Issue 3 (40)

ISSN 1993-0917

e-ISSN 2708-5171  https://khrife-journal.org/index.php/journal

terrelated. At the individual level, they are
determined by the desire of the suspect
or accused to avoid criminal liability, pre-
serve property or social resources. At the
social level, resistance is reinforced by the
support of the immediate environment,
corrupt connections in law enforcement
and judicial bodies. Organized nature of
crime gives resistance a systematic na-
ture, which is embodied in the creation of
special structures of internal conspiracy,
mechanisms of “intelligence” and “coun-
terintelligence”, formation of financial
funds for bribery and the use of interna-
tional channels to evade criminal liability.
Procedural factors play a significant role,
since the delay in the pre-trial investiga-
tion, existence of procedural conflicts
between the investigator, prosecutor, wit-
nesses and experts create a favorable en-
vironment for active resistance. Techno-
logical development promotes the use of
new means of hiding information, digital
manipulations and other innovative tech-
niques.

Consequently, counteraction to the in-
vestigation is not a chaotic or random phe-
nomenon, but a natural element of crimi-
nal activity that requires a comprehensive
forensic study. Its characteristics should
include the definition of the subject com-
position, motives and objects of influence,
forms and methods of implementation,
signs of their application and consequenc-
es. Taking these elements into account will
make it possible to build effective models
of the counteraction mechanism and de-
velop effective tactical algorithms for its
overcoming that is a necessary condition
for improving the methodology for inves-
tigating criminal offenses.

Outlining essence of abuse of proce-
dural rights in criminal proceedings, it
is advisable to note that it is a conscious
and purposeful use by the participants of
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the process of the rights granted to them
by law in a way that contradicts the pur-
pose of these rights. Formally based on the
norms of criminal procedural legislation,
such servicing actually acquires an illegal
character, since it is aimed at creating ar-
tificial obstacles to implementation of the
tasks of criminal proceedings, delaying
its terms, distorting the evidence base or
imitating legitimate behavior. Thus, abuse
of procedural rights distorts the content of
the very idea of ensuring the right to de-
fense, turning legal opportunities into an
instrument of counteraction to investiga-
tion or court.

The study of scientific sources makes
it possible to identify a number of lead-
ing determinants of abuse of procedural
rights. First of all, they are of legal nature:
the imperfection of legislation, availability
of gaps and contradictions in the norms,
the lack of clearly defined boundaries be-
tween the permissible and illegal applica-
tion of procedural rights. Organizational
and institutional factors also play a signif-
icant role (in particular, the low level of
procedural discipline of individual partic-
ipants in the proceedings, formal nature
of judicial control, the insufficient effec-
tiveness of the activities of the Bar and the
Prosecutor’s Office in the field of combat-
ing abuse).

Socio-psychological factors include
desire of participants in the procedure,
primarily the defense, to avoid criminal
liability in any way, the use of abuse as a
tactical tool to counter the prosecution, as
well as widespread distrust of the objectiv-
ity and impartiality of pre-trial investiga-
tion bodies and the court. An important
determinant is the criminogenic situa-
tion, characterized by a high level of orga-
nization of criminal groups, their desire
to systematically use procedural abuses
as an element of the strategy of avoidance
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of responsibility, as well as corruption ties
in law enforcement and judicial bodies,
which actually legitimize or conceal such
practices .

Within the framework of this research,
we propose to refer to the classification
of abuse of procedural rights and powers
that takes into account the peculiarities
of modern judicial practice, national and
international experience, as well as the re-
sults of empirical analysis.

Classification of abuse
of procedural rights and powers

According to abuse subject, they are di-
vided into committed:

1) by defense, namely: numerous
similar complaints, repeated dis-
qualifications, regular change of
defenders, delaying familiariza-
tion with the content (q.v. decision
of the High Anti-Corruption Court
dated November 20, 2024 in case
No. 991/9167/24 15);

2) by prosecution: failure to provide
timely access to the investigation
materials;

3) other participants in the procedure
(victim, civil plaintiff, witnesses);

4) by court: systemic postponement of
consideration of the case, excessive
formalism.

For abuse purpose , they are related to
the following:

1) delaying consideration of the case;

2) manipulation of evidence or pro-
cedural mechanisms (see the
decision of the Criminal Cassa-
tion Court (hereinafter referred
to as the CCC) of the Supreme
Court dated on 11.05.2021 in case
No. 554/726/17 *°);

3) discrediting or biasing composi-
tion of the court or the investigating
body;

4) repeated appeal of the issues al-
ready resolved (see the decision
of the CCC of the Supreme Court
dated on 14.12.2023 in case No.
296/3509/23 '7).

Abuse consequences negatively affect
the following:

1) terms of consideration of the case
(for example, an abuse is the filing
of a petition to change the seventh
defender) 5,

2) compliance with the principle of
equality of arms;

14

15

16

17

18

Vaanosa JI. [I., Xa6so O. 0. 3i0BxuBaHHA y chepi KpUMiHAIBHOIO Ipoliecy : MoHorpadis.
Kwuis, 2010. 176 c. URL: https://elar.navs.edu.ua/server/api/core/bitstreams/5274299e-57fe-
4eaf-a820-a2b1ff8e900c/content (date accessed: 10.08.2025) ; JlyctieHuK /[I. . 370BXVBaHHS
IIpOLieCyaTbHUMU [IpaBaMU: 3aKOHOZAB4Ya perjaMeHTallis, CIIOCOOM BUSBJIEHHS Ta LLIIXU
npoTtuzii. Yaconuc yusinbHoz0 i KPpUMIHAALHO20 cydouuncmaa. 2015. Ne 6 (27). C. 150—156. URL:
http://nbuv.gov.ua/UJRN/Chcks_2015_6_12 (date accessed: 10.08.2025).

VxBana BAKC Biz 20.11.2024 p. CripaBa Ne 991/9167/24. IIpoBazx. Ne 1-k11/991/103/24 / €IPCP :
BebGcaiit. URL: https://reyestr.court.gov.ua/Review/123224642 (date accessed: 10.08.2025).
ITocranoBa KKC BepxoBH. Cyzay Big 11.05.2021 p. Crpasa Ne 554/726/17. IlpoBagx. Ne 51-
5038km20 / Tam camo. URL: https://reyestr.court.gov.ua/Review/96978260 (date accessed:
10.08.2025).

Te came Big 14.12.2023 p. CripaBa Ne 296/3509/23. ITpoBazx. Ne 51-3497ck23 / Tam camo. URL:
https://reyestr.court.gov.ua/Review/115654586 (date accessed: 10.08.2025).

VxBana JIpB. amendan. cygy Big 03.12.2021 p. Cmpasa Ne 305/188/17. Ilpomazmxk. Ne 11-
k11/811/540/21 / Tam camo. URL: https://reyestr.court.gov.ua/Review/101708382 (date accessed:
10.08.2025).
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3) tangible and intangible expenses of
the participants (for experts, etc.);

4) observance of the right to a fair trial
(abuse of the right to appeal in order
to bypass the principle of legal cer-
tainty);

5) reputation of participants or the
court (discrediting honor and dig-
nity, insulting statements, public
pressure, media campaigns).

The following abuses are determined
by subject matter:

1) that are detrimental to entire pro-
ceedings;

2) institutional ones, aimed at sepa-
rate mechanisms.

By nature of actions, abuse is divided into:

1) Active ones: submission of numer-
ous petitions, complaints, applica-
tions;

2) passive ones: inaction, failure to
appear, intentional failure to elimi-
nate the shortcomings of appeals.

According to normative consolidation,
abuse affects:

1) rights or powers expressly provided
for by the norm (for example, right
to challenge);

2) rights, which exercise is not ex-
pressly enshrined, but not prohib-
ited (for example, a long interval
between court hearings).

According to impact degree, abuses are
as follows:

1) that actually impede the procee-
dings;

2) which only partially affect the con-
sideration;

3) have no significant impact, but en-
tail a risk of destabilization of the
procedure.

According to the stages of criminal pro-
ceedings, abuses include:

1) stage of entering information into
the Unified Register of Pre-Trial In-
vestigations;

2) pre-trial investigation time;

3) stage of court proceedings®.

The proposed classification makes
it possible to systematize various mani-
festations of abuse of rights and powers
according to the main criteria: subject,
purpose, consequences, subject matter,
nature of actions, regulatory basis, degree
of influence and stage of the process. This
approach not only illustrates the multi-
dimensionality of this phenomenon, but
creates the basis for the development of
effective mechanisms to prevent abuse
in criminal proceedings, respond to them
and their legal settlement.

Based on analysis (in particular, forms
of abuse), it is possible to identify the de-
terminants of abuse of procedural rights
in criminal proceedings, which determine
its prevalence and difficulties in counter-
acting this phenomenon.

Determinants of abuse of procedural
rights in criminal proceedings

1. Regulatory ones

1.1.Gaps in criminal procedural legisla-
tion (missing in Criminal Procedu-
ral Code of Ukraine * general basis
for prohibiting abuse of rights, al-

19 Bosuiok O. JI. 3I0BKUBaHHS MIPOIECYATbHUMU IPaBaMU y KPUMIiHAJIbHOMY IIPOBaKEeH-
Hi : guc. ... g-pa dinoc. B ranysi mpasa. Kuis, 2025. 240 c. URL: https://elar.navs.edu.ua/
server/api/core/bitstreams/defObfc2-5814-4c68-8077-6249¢1134010/content (date accessed:

10.08.2025).

20 KpuMiHaJIBbHUH NpoliecyaabHUI KoZeKe Ykpainu Big 13.04.2012 p. Ne 4651-VI (3i 3MiH. Ta Z0-
moB.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 12.08.2025).
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though it is enshrined in other areas
of the procedure).

1.2. Unclearness of certain legal con-
structions (for example, the term “pro-
crastination” in Art. 290 of Criminal
Procedural Code of Ukraine?) that
creates conditions for manipulation.

1.3.Formal legality of actions (law does
not always provide for legal conse-
quences of unfair behavior of the
parties).

2. Subjective-behavioral ones

2.1.Intentional nature of actions: abuse
is always the result of a conscious
choice of the party in order to create
obstacles.

2.2.Discretion of the subject: availability
of wide discretion in the application
of the granted rights makes it possi-
ble to apply them for other purposes.

2.3.Tactical and strategic motivation is
the desire of a party to gain an ad-
vantage in the procedure by delay-
ing the proceedings, creating artifi-
cial obstacles or putting pressure on
the other party.

3. Institutional and organizational ones

3.1.Insufficient effectiveness of judicial
control (courts do not always use
procedural safeguards to balance
the rights of the parties).

3.2.Corruption risks: possibility of us-
ing abuses as a tool for manipulat-
ing the results of proceedings.

3.3.Lack of disciplinary consequences
for lawyers or other participants
who systematically resort to abuse.

4. Socio-psychological ones

4.1.Behavioral deviations (for example,
barratry (from Latin, querulus: one
who complains), which manifests

itself in the pathological need to go
to court and participate in the pro-
cedure).

4.2.Low level of legal culture of partici-
pants in the procedure: use of pro-
cedural rights as an instrument of
pressure or manipulation instead of
implementing their purpose.

4.3.Conflict of the criminal procedure
is opposition of the defense and the
prosecution, which stimulates the
search for tactical “weaknesses” in
the procedure.

5. Practical and applied ones

5.1.Availability of a wide range of pro-
cedural opportunities (right to fa-
miliarize oneself with the materi-
als, to replace a defender, repeated
challenges, petitions, etc.) that can
be used as countermeasures.

5.2.Imperfection of prevention mecha-
nisms: lack of clear procedures for
recognizing actions as abuses and
immediate response to.

5.3.International influence is the prac-
tice of the European Court of Hu-
man Rights (hereinafter referred to
as the ECHR), according to which a
balance should be struck between
the right to protection and the inad-
missibility of procedural sabotage,
but that at the same time compli-
cates law enforcement.

Thus, determinants of abuse of rights
combine regulatory gaps, deliberate tac-
tical actions of the parties, organizational
weaknesses of judicial control, socio-psy-
chological factors and practical opportu-
nities for manipulation. Their interaction
forms the prerequisites for the spread
of procedural sabotage and the delay of
criminal proceedings.

21 KpumiHaibHUH IpolecyaabHUH KojgeKc ... . URL: https://zakon.rada.gov.ua/laws/show/4651-

17#Text (date accessed: 12.08.2025).
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For summarizing the above: essence
of abuse of procedural rights in criminal
proceedings is the deliberate and unfair
use by participants of the procedure of the
rights granted to them by law in a way that
contradicts the intended purpose of these
rights and causes artificial obstacles to the
effective and fair consideration of the case.
Such abuse is often embodied in delaying
the procedure, complicating the access of
other participants to the exercise of their
rights, overloading the court or misleading
the prosecution and the court. In the scien-
tific literature, this phenomenon is some-
times defined by the term “procedural sab-
otage”, which emphasizes its destructive,
rather than human rights character.

At the same time, the problem raised
is multidimensional: on the one hand, the
lack of a clear normative consolidation
of the prohibition of abuse of procedur-
al rights in the Criminal Procedural Code
of Ukraine creates opportunities for the
widespread application of such practic-
es; on the other hand, the practice of the
ECHR and the positions of the CCC of the
Supreme Court actually extrapolate the
general legal principle of the prohibition
of abuse of law in the field of criminal pro-
ceedings *.

The determinants of abuse of proce-
dural rights can be conditionally grouped
into several groups:

1) Legal ones: imperfection of legisla-
tion, the presence of gaps and con-
tradictions in the Criminal Pro-
cedural Code of Ukraine, lack of
a clear definition of the concept
of: abuse of procedural rights and the
corresponding legal consequences;

2) organizational and institutional ones:
formal nature of judicial control,

insufficient effectiveness of the re-
sponse of the prosecutor and the
court to cases of procedural sabo-
tage, low level of procedural disci-
pline;

3) socio-psychological ones: the desire
of the defense to avoid criminal lia-
bility in any way, the use of tactical
maneuvers to delay the procedure,
distrust of objectivity of the investi-
gative and judicial bodies;

4) criminogenic ones: active participa-
tion of organized criminal groups
that use procedural mechanisms to
protect their members from liabil-
ity; corruption ties that actually le-
gitimize abuse.

Thereby the abuse of procedural rights
in criminal proceedings is a special form
of illegal behavior, which, while remaining
within formal limits of the law, undermines
the principles of fair trial and contradicts
the principle of the rule of law. Identifica-
tion of its determinants indicates that coun-
teraction to any manifestations of abuse is
possible only through a comprehensive
approach: improving criminal procedural
legislation, increasing the level of judicial
control and developing a sustainable prac-
tice of responding to procedural sabotage,
taking into account the ECHR standards.

Thus, abuse of procedural rights in
criminal proceedings should be considered
as a complex multi-pronged phenomenon,
the essence of which is to use legal oppor-
tunities for illegal purposes, and the deter-
minants cover both intra-system shortcom-
ings of criminal procedural legislation and
the organization of proceedings, as well as
broader socio-psychological and crimino-
genic factors that form the conditions for
the spread of such negative practices.

22 PosymoBchku O. 3JI0BXHUBAaHHS IIPOIECYaJbHUMU INIPAaBaAMU 32 YMHHUM KPHUMiHAJIBHUM
IIPOLIeCYaJIbHUM 3aKOHOZaBCTBOM YKpainu. [TidnpuemHuymeo, zocnodapcmao i npago. 2021.
Ne 4. C. 250. DOI: 10.32849/2663-5313/2021.4.38 (date accessed: 10.08.2025).

38


https://doi.org/10.32849/2663-5313/2021.4.38

Vlada Husieva, Oleksandr Tarkan. Determination of counteraction to investigation
and abuse of procedural rights. DOI: 10.32353/khrife.3.2025.03

Conclusions

The performed research suggests that
counteraction to the investigation and
abuse of procedural rights are interrelated
by multiple phenomena that significantly
affect the effectiveness of criminal pro-
ceedings. Their common feature is the use
of procedural opportunities not to achieve
a legitimate goal, but to create artificial
obstacles in finding out the truth, which
undermines the principles of the rule of
law, competitiveness and reasonableness
of the terms of consideration of the case.

It has been determined that these phe-
nomena are complex in nature and are
caused by the following determinants:

« regulatory and legal ones: gaps
and contradictions in the legisla-
tion, lack of a clear prohibition of
abuse of procedural rights;

«  organizational and institutional ones:
low level of procedural discipline,
formal nature of judicial control,
corruption risks;

« Socio-psychological ones: the desire
to avoid criminal liability in any
way, the use of tactical maneuvers
to delay the process, distrust of ob-
jectivity of the investigative and ju-
dicial bodies;

« criminogenic ones: the participation
of organized criminal groups, their
resources and connections that sys-
tematize and strengthen counterac-
tion;

«  Technological ones: digital tools for
concealing or distorting evidence,
manipulating data and communica-
tions.

Important scientific result is finding
that counteraction to the investigation and
abuse of procedural rights are not chaotic
or random phenomena. They have their
own internal logic, formed under influ-

ence of a complex of determinants and
implemented in various forms from epi-
sodic actions to the systemic activities of
organized criminal structures.

Consideration of identified factors
is essential for improving methodolo-
gy for investigating criminal offenses,
developing algorithms for neutralizing
counteraction to investigation and pro-
cedural abuses, as well as for the forma-
tion of effective legal mechanisms for
preventing these phenomena. Solving
the problem raised requires a compre-
hensive approach, which should be based
on improving the criminal procedural
legislation, increasing the effectiveness
of judicial control, as well as developing
sustainable judicial practice that will en-
sure a balance between the right to pro-
tection and inadmissibility of application
of procedural rights as an instrument of
counteraction to justice.

JerepmiHanisa npoTugii
PO3CIiIyBaHHIO TA 3/I0BKHUBAHHS
MPoIeCyaJIbHUMHU IPaBaMH

Baada I'ycesa, Oaexcandp Tapkan

Mema cmammi — @u3Hauumu nepe-
dymosu 1l 3aKOHOMIPDHOCTML BUHUKHEHHS
ma po3sumky maxux aeuly, K npomudis
PO3CAI0YBAHHIO 1 3/108MCUBAHHSL NpABAMU
y npasosacmocosHiil disavHocmi, a ma-
Kod iXHI 03HaKu. Peanizayiro nocmaeneHoi
memu 3abe3neueHo 3a80AKU 3ACTOCYBAHHIO
KOMNAEKCY —3A2AAbHOHAYKOBUX, Cheyidib-
Hux 1 ¢ginocogcokux memodie docAionceHHs
(30xkpema, mo0eni08arts, OiaAeKMU1HOZ0,
CUCTEMHO-CMPYKMYPHO20 1L NOPIBHAALHO20
auanisy). YaaeanvHeno, wo npomudis pos-
CL0YBAHHIO € CKAAOHUM, OUHAMIYHUM 1 6a-
2AMOACNeKMHUM S8ULLeM, AKe POPMYEMbCs
8 YM08ax KpUMIHAABHO20 KOHPAIKMY ma
BUABAAEMBC Y ULALCNPAMOBAHILL N0BEJIHUT
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0cib, 3auiKasAeHUX Y NPUX08YBAHHI (pak-
MuyHUX 06cMa8UH KPUMIHAALHOZO0 NPABONO-
pywennsa. Ii diaavnicnuil 6ik noaseae y 4u-
HeHHI 2K AKMUSHUX, MakK 1 nacusHux Oii,
uj0 nausalomy Ha nepebic ma pe3yrvmami
0docydogozo po3caidysanHs. 3’1C08aHO, WO
npomudiss He MAe XAOMUHHO20 Xapaxmepy,
11 30iTICHIOI0Mb Y MEHCAX NeBHO20 MeXAHIZMY,
Axull micmumo mpu emanu: 1) nideomoska,
2) akxmugHa peanizayis énaugy Ha Oxcepena
dokasoeoi iHgopmayii ma 3) npuxo8ys8aHHs
cnidie yuunenux Oiti. Bodnouac mexauism
npomudii € 8apiamugHuM i 3aAexUums 6id
cmadii KPUMIHAAbHO20 NposadnceHHs, obpa-
HUX MAKMUYHUX NPULIOMi8 Ma HASL8HOCML
KOpYNUIUHUX, Opeari3ayiiiHux i COYiaAbHUX
36’a3ki6. OOS/PYHMOBAHO, WO CMPYKMYPHU-
MU KOMNOHEHMAMU KPUMIHAAICMUYHOL Xa-
pakmepucmukuy npomuoii po3cai0y8aHHIO €:
1) ¢y6’exmu npomudii, ixwi momueu i 00°ck-
mu énaugy; 2) munosi ¢gopmu ma cnocoou
npomudii 1 ixHill énaus Ha Oxcepeaa Ooka-
30801 iHGopmayii; 3) 03HAKU 3ACTNOCYB8AHHSA
KOHKpemHux cnocobis, 8i0obpadxcemi y npeo-
MmemHomy cepedoguiyi ii nogedinyi cy6’ekmis.
JZlogederio OOUiNbHICMb BUBHEHHS CAMe 308-
HIWHIX 68Ul npomudii (mMamepianvHuX,
yugposux ma ideanvHux cAidig), OCKiAbKU
BOHU € 20A108HUM OXtepeOM 0% MOOeAI08AH-
HS MeXaHi3Mi8 3104UHHOL npomudii i eupo-
O/eHHA epeKMUBHUX MAKMUYHUX DillleHb.
3’acosano, wo npomudia po3cAi0YBAHHIO
Mae€ KOHPATKMHY npupody, AKa BUAEASEMCS
Y 3IMKHEHHL NPOMUALHCHUX Yiaell YUACHUKI8
KpUMIHAAbHO20 npogaddienHs. Lle He aue
KOHAIKM Mide cAi0HUM 1 Nid03pIo8aHuMm,
a il 63aemodis 3 NPoKypopom, c8idkamu, no-
HAMUMU, eKcnepmamu ma IHWUMU Y4ac-
Hukamu npoyecy. Take cepedoguuye ¢opmye
Hanpyxeny caidwy cumyayiio, Aka nompe-
6ye 610 cai04020 8UCOKO20 piBHs mpodeciii-
Hoi adanmueHnocmi. OcobAuB0 Hebe3newHoI0
€ npomudis 8 YM08AX 0OPeaAHI308AHOL 3/10UUH-
HOI JifAbHOCMI, AKA XAPAKMEPUIYEMbC Ha-
ABHICMIO 8HYMPIWHBLOL CMPYKMypu, GiHan-
Co8UX pecypci8, MexHIuHOoe0 3abe3neueHHs
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ma kadposgoi niompumxu. Jlogedero, 10 Kpu-
MIHAAICMUYHA XapaKmepucmuka npomudii
po3caidysanHio mae 6ymu iHmezposara 5K
OKpeMUll KOMNOHeHmM Y CMpYKmypy Memo-
Jduku poscaidysanus mux eudig KpumMiHdab-
HUX Npasonopyulers, 0 AKUX € Xapakmep-
Hoto akmuena npomudis. Taxuil nidxid mae
spyHmyeamucsa Ha: 1) amanizysanHi muno-
sux cnocobig i mexanizmie npomudii; 2) do-
CAi0dHceHHT CY6’ekMHO-POALOBOL CIMPYKMYpU
npomudii; 3) 6UBYEHHI 3MiH Y cAidogomy
KOMNAEKC, 3YMOBAEHUX UIAeCTPIMOBAHUM
8MAUBOM Ha JOKA3UL.

Kmouogi caoga: docydose poscaidysan-
H; npomudis po3caidysantio; caidua Jisinb-
Hicmb; nodoaanus npomudii poscaidysanuio;
3/108)4CUBAHHSL IPABAMU; OeMEPMIHAHMU.
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