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The Article Purpose is to justify the possibility and importance of
non-procedural forms of specific expertise application in the pre-trial
investigation of criminal offenses related to economic activity using
several general scientific methods (analysis and synthesis, compar-
ative-legal, logical and structural, generalization, systematic anal-
ysis, etc.). It has been observed that the underlying cause for classi-
fving forms of specific expertise application in criminal proceedings
is the level and form of their regulatory consolidation in the crimi-
nal procedural legislation. It is noted that only if the criminal pro-
cedure legislation provides these methods of collecting evidence, it is
possible to use the results of implementing certain specific expertise
forms in proof: this is why procedural forms of specific expertise ap-
plication are identified, which are defined as directly provided by
the criminal procedural legislation. By this criterion, such procedu-
ral forms as conducting forensic examinations, participation of spe-
cialists in investigative (search) actions are singled out. Concerning
non-procedural forms, the author also substantiates that it is feasi-
ble to identify them, even in the absence of an algorithm for their
implementation within the criminal procedural legislation. The ar-
ticle emphasizes that non-procedural forms of specific expertise are
used in criminal proceedings to obtain information of an indicative
nature, inspect and conduct a preliminary (pre-expert) examina-
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tion of objects, as well as verify them against forensic records, etc.
The author proves that findings acquired through the implementa-
tion of non-procedural forms of specific expertise should not serve as
the foundation for procedural forms, since this can be the basis for
their recognition as inadmissible. It is worth noting that they can
be of paramount importance only if they are applicable to certain
tactical tasks of the investigation, verification of investigative ver-
sions, determining the feasibility of appointing forensic examina-
tions, etc. The significance of advisory assistance from well-versed
persons as a non-procedural form of specific expertise application at
the pre-trial investigation stage has been pointed out. The research
paper outlines certain debatable aspects of the specialist’s conclu-
sion in the course of proving the facts of criminal misconduct for

subsequent perspective research.
Keywords: specific expertise; criminal offense; economic activi-
ty; forensic examination; specialist’s participation; non-procedural

form.

Research Problem Formulation

For the sake of impartiality, justice, and
professionalism of the judiciary, one
should abide by legal rules and use vari-
ous methods (especially cooperation with
specialists in certain fields). One of the im-
portant components of administering pro-
ceedings is the use of specific professional
expertise and skills by forensic experts
and specialists.

Following tradition, such methods of
specific expertise application as participa-
tion of specialists in investigative (search)
actions and forensic examinations are
identified in criminal proceedings. How-
ever, recent changes in the criminal proce-
dural legislation indicate the need to revise
these approaches and unify the terminolo-
gy for their corresponding designation.

Another point that should be consid-
ered when studying the issue of specific
expertise application is classification of
forms in which it is used in criminal pro-
ceedings. We plan to answer this question

in the context of developing the issue of
specific expertise application while inves-
tigating criminal offenses in the field of
economic activity and their trial. The aim
of this research is to assess the feasibility
of identifying non-procedural forms of
the use of specific expertise in criminal
proceedings in general and in the inves-
tigation of economic crime in particular.
We believe that this area of research is
relevant because this issue has not been
sufficiently addressed in the scientific lit-
erature, despite the fact that economic
crimes pose a high level of public danger,
which contributes to the scaling up of not
just individual problems, but also affects
the interests of the state.

Article Purpose

Justify the possibility and importance of
non-procedural forms of specific exper-
tise application in the pre-trial investiga-
tion of criminal offenses within economic
activity.
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Research Methods

The methodological basis of the study en-
compasses general scientific and special
methods of scientific cognition. The com-
parative legal method and system-struc-
tural analysis have contributed to the defi-
nition of grounds for classifying forms of
specific expertise application, justifying
the ability to define a non-procedural form
despite its inadmissibility in the course of
proving.

Analysis of law application practic-
es has grounds for claiming that certain
forms of specific expertise application
cannot be used in proving, even though
they are mentioned in the legislation.

Dialectical, system-structural and sys-
tem-functional methods, as well as a num-
ber of methods of formal logic (analysis,
synthesis, deduction, induction, analogy,
modeling, etc.) have contributed to logical
presentation of thoughts, their argumen-

tation, and broader generalization formu-
lated as conclusions.

Analysis of Essential Researches
and Publications

V. Areshonkov !, V. Halahan and O. Kozak %,
H. Bidniak? I. Petrova * I. Pyrih ®, E. Sima-
kova-Yefremian °, M. Shcherbakovskyi ’
et al. have played a crucial role in devel-
oping the doctrine of specific expertise
application.

From a positive perspective, it should be
noted that recently scientists have started
to pay more attention to the use of specific
expertise in the investigation of economic
crimes. Multidisciplinary studies conduct-
ed within this topic are of particular inter-
est. One of the first extensive monographs
devoted to theoretical and practical aspects
of specific expertise application in cases in-
volving budgetary offenses is the research
paper by V. Didenko &. Similarly to most re-

1 ApemonkoB B. B. TeopeTu4Hi, IIpaBoBi Ta IIPAKCEOJOTIUHI 3acaJy TeXHiKO-KpUMiHATiCTUY-

HUX JIOCTIi/IXXKEHb Y PO3CIiZYBAaHHI 3JI09MHIB : AWC. ... A-pa I0puA. HayK. Kuis, 2021. 559 c. URI:
https://elar.navs.edu.ua/jspui/handle/123456789/18807 (date accessed: 20.02.2025).

Taymaras B. I., Kosak O. B. [Ipo1jecyaTpHUE IOPSJOK i TAKTHKA OTPUMAHHS 3pasKiB JJIsI eKC-
IePTU3U Y KPUMiHAJIbHOMY [IpOBaKeHHI Vkpainu : MoHorpadis. 2-re Buj., nepepob. i zo-
noB. KpamaTopchk, 2015. 224 c.

Biguax I. C. Teopis i mpaKTHKa BUKOPUCTAHHS CIIEIiaJIbHIX 3HAHb [IPU PO3CJIiZyBaHH] IIax-
paticTB: MoHoOTpadis. JHinpo, 2019. 152 c. URIL: https://er.dduvs.edu.ua/handle/123456789/3707
(date accessed: 20.02.2025).

ITerpoBal. A. TeopeTHKO-IIPaBOBi Ta OpraHisarifiHO-MeTO0IOT1YH] 3aca U peryII0BaHHI CY-
ZI0BO-TOBApO3HABYMX eKCIIePTH3 CIIOKUBYNX TOBAPIB : AUC. ... [I-pa IOpUJ. HayK. Xapkis, 2012.
541 c. URL: https://uacademic.info/ua/document/0512U0000231 (date accessed: 20.02.2025).
[Tupir I. B. TeopeTHKO-IIpUKJIaAH] IPOOIEMHU eKCIIEPTHOTO 3abe3redeHHs JOCYA0BOr0O Po3-
crigyBanHsA : MoHorpadisa. JHimpomeTpoBchbK, 2015. 432 c. URL: https:/dduvs.edu.ua/wp-
content/uploads/files/Structure/library/student/monogr.pdf (date accessed: 20.02.2025).
CimakoBa-€dpeman E. B. TeopeTUKO-IIpaBOBi Ta METOAOJIOTIYHI 3acafy KOMILIEKCHUX CY-
JI0BO-eKCIIEPTHUX AOCTi/KEHD © JUC. ... [-pa IOPHUA. HayK. XapkiB, 2017. 392 c. URL: https://
uacademic.info/ua/document/0517U000760 (date accessed: 20.02.2025).

IlTep6akoBchkuii M. I. TeopeTHKO-MeTO0JIOTIYH] Ta IIPAKCEOIOTiuH] 3aca/il CYZ0BUX eKCIIepTH3
y KPUMIHaJIBHOMY IIpoleci : aBroped. AuC. ... A-pa IOpHUA. HayK. Xapkis, 2016. 42 c. URL: https://
dspace.univd.edu.ua/items/b4980be5-39f4-4baf-actf-56e0e631825c¢ (date accessed: 20.02.2025).
Jinenxo B. JI. BUKOpPHCTaHHS CIIelliaIbHUX 3HAHb IIPU PO3CIiAYBaHHI KPUMiHAJIbHUX IIPaBO-
HopyieHs y 610/xeTHIl cdepi : guc. ... KaH/. 0pUA. HayK. [JHinpo, 2024. 238 c. URL: https://
dduvs.edu.ua/wp-content/uploads/files/Structure/science/rada/new_d0872702/2024/1/1/d.pdf
(date accessed: 20.02.2025).
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search papers discussing the problems of
applying specific expertise at the stage of
pre-trial investigation, this research deals
with the study of the mechanisms of un-
lawful activities aimed at the illegal seizure
of budgetary funds. The author has defined
the concept of specific expertise, outlined
typical forms of its application in the in-
vestigation of these criminal offenses,
considered the peculiarities of specialists’
involvement, as well as tactical aspects of
appointing a forensic examination.

Research papers by A. Volobuiev °,
V. Kikinchuk and V. Husieva °, S. Tiulie-
niev !1, S. Trach *? at el. outline certain as-
pects of appointing forensic examinations
and involving specialists in cases related
to unlawful encroachment on assets and
legitimate interests of economic entities.

The issue of classifying forms of specif-
ic expertise application was also the subject
of research by A. Vuima “, I. Kohutych *
0. Kovalova **, Ye. Luk'ianchykov ¢, V. Re-
vaka Y, H. Spitsyna and H. Bidniak %,

10

11

12

13

14

15

16

17

18

Boso6yes A. ®. HaykoBi OCHOBU KOMILIEKCHOI METOAVKU PO3CTIi[yBaHHS KOPUCIUBUX 3710~
YUHIB y cdepi migIpUEMHUIITBA : AUC. ... I-pa I0PUA. HayK. Xapkis, 2001. 407 c¢. URL: https://
uacademic.info/ua/document/0502U000216 (date accessed: 20.02.2025).

Kikinuyk B. B., I'yceBa B. 0. Oco6iuBOCTi po3CiiZlyBaHHS KPUMiHAJIbHUX IPABOIOPYILEHb,
IIOB’sI3aHUX 3 IPOTUIIPABHUM IIOIJIMHAHHAM Ta 3aXOIJIEHHSIM IIiANPHUEMCTB, CilIbCbKOTOCIIO-
JApChKUX 3eMeJb, IOPYLIeHHIM IIPaB IX 3aKOHHUX BJIACHUKIB (PeilepCcTBO) : HAyK.-MEeTO/,.
pek. XapkiB, 2020. 58 c¢. URL: http://dspace.univd.edu.ua/xmlui/handle/123456789/9813 (date
accessed: 20.02.2025).

TioneneB C. A. MOXJIMBOCTI ITOYEPKO3HABYOI €KCIIEPTU3M Y PO3CIiZyBaHHI pelepcTaa.
BicHux Odecbk020 Hayk080-00CAiIOH020 iHcMumymy cydosux ekcnepmu3 Minicmepcmea 1oc-
muyii Yxkpainu. 2023. Bum. 14. C. 29—41. DOI: 10.32782/2522-9656/2024-14-3_(date accessed:
02.02.2025) ; Moro sx. IIpusHadeHHA CyZI0BUX eKCIIePTU3 TTij 4ac pO3CIi[yBaHHA KPUMiHaTb-
HUX IIPaBOIOPYLIEHbD, OB’ A3aHUX i3 peiizepcTBOM. [Ipaso i besneka. 2024. Ne 1 (92). C. 112—
122. DOI: 10.32631/pb.2024.1.10 (date accessed: 02.02.2025).

Tpau C. C. KpuMiHaTicTUYHA METOAMKA PO3CJIiyBaHHSA KPHUMIiHAJIBHUX IIPABOIOPYIIEHDb
y cdepi rocriogapcpkoi AisabHOCTI B YKpaiHi : MoHOrpadia. Ogeca, 2023. 452 c.

Byiima A. I. IIOHATTA, CyTHICTb Ta GOPMHU CIIeliaIbHUX 3HAHb, [I[0 BUKOPUCTOBYIOTHCS I
Yac pO3CiifyBaHHs BOMBCTB. BicHuk JIyeaHcbkoz0 OepicagHoeo YHIBepcUmMemy 6HYMpIULHIX
cnpas im. E. O. Jidoperka. 2020. Bu. 1 (89). C. 54—62. DOI: 10.33766/2524-0323.89.54-62 (date
accessed: 20.02.2025).

KoryTuu I. I. OkpeMi IUTaHHA CYTHOCTI Ta GOPM BUKOPUCTAHHS CIelLiaIbHUX 3HAHb Y KPU-
MiHAJIBPHOMY IIpOBa/yKeHHi. BicHuk Akademii adsokamypu Ykpainu. 2015. T. 12. Ne 2 (33).
C. 112—123. URL: http://nbuv.gov.ua/UJRN/vaau_2015_12_2_16 (date accessed: 20.02.2025).
KoBanpoBa O. B. ®opMu BUKOPUCTAHHS CIelliaJpHUX 3HaHb B iHdopMaiiliHoMy 3abes-
IIeYeHHi JOCYyZ0BOTO posciisyBaHHA. IIpaso i cycniavcmeo. 2022. Ne 2. C. 215—221. DOI:
10.32842/2078-3736/2022.2.32 (date accessed: 20.02.2025).

JIyx’ssHunkoB €. [I. PopMy BUKOPUCTAHHS ClleliaipHuX 3HaHb 3a HoBUM KIIK Vkpainu. Kuis,
2014. C. 206—207. URL: http://tdp.kpi.ua/wp-content/uploads//Iyk’suankoB-E€Bres-AMuTpo-
Buu.pdf (zara sBepHeHH 16.02.2025).

PeBaka B. M. ®opMM BUKOPHUCTAHHS CIeIl[iaJbHUX Ii3HAHb B JOCYZOBOMY IIPOBa/XKEeH-
Hi : guc. ... KaHZ. IOpuA. HayK. XapkiB, 2006. 194 c. URL: https://uacademic.info/ua/
document/0406U004351 (date accessed: 20.02.2025).

Cninmna I. O., Bigusak I'. C. ®opMu BUKOPUCTAHHS CIIeIiaIbHUX 3HAHb. Teopis ma npakmuxa
cydosoi ekcnepmuau i kpuminaaicmuku. 2018. Bu. 18. C. 240—248. DOI: 10.32353/khrife.2018.26
(date accessed: 20.02.2025).
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A. Taranova ¥, Yu. Chaplynska *, V. Yarem-
chuk # at el. Researchers either develop
classifications on the example of certain
groups of criminal offences, or highlight
various aspects of this issue (i.e., the issue
of identifying a non-procedural form), or
identify forms of specialists’ participation
in certain procedural actions, etc. There-
fore, the issue of specific expertise appli-
cation in the investigation of economic
crimes (notwithstanding the substantial
contribution of scholars) has not yet been
adequately addressed and requires further
research.

Main Content
Presentation

The analysis of theoretical provisions
shows that the majority of Ukrainian sci-
entists understand the forms of specific
expertise application as the external mani-
festation of the essence of specific exper-
tise, which is determined by its content.
In the course of criminal investigation, it

is embodied in the activities of specialists
and forensic experts *.

Classification approaches of scientists
differ considerably in the criteria by which
they are grouped and in the varieties that
are identified on the basis of the same cri-
terion. Therefore, I. Kohutych points out
that there is no single approach to solving
this problem in the scientific literature to
date . From the scientist’s perspective, in
the investigation, specific expertise tradi-
tionally takes two main forms: procedural
and non-procedural .

According to I. Kohutych, key proce-
dural forms include:

« direct application of specific ex-
pertise by an investigator, prose-
cutor, criminalist, or court within
the scope of their procedural po-
wers related to the collection, analy-
sis, and evaluation of evidence;

+ involvement of specialists in investi-
gative (search) actions;

« appointment and conduct of foren-
sic examinations *.

19

20

21

22

23

24
25

TapanoBa A. ®opMU BUKOPUCTAHHS CIIel[iaTbHUX 3HAHb y PO3CIilyBaHHI HEHATIEKHOTO BU-
KOHaHH/ IpodeciliHuX 000B’13KiB MeJUIHNM ab0 dapMalleBTUIHNM IIpaliiBHUKOM. [Tionpu-
EMHUYMB0, 20cnodapcmeo i npaso. 2019. Ne 10. C. 198—203. DOI: 10.32849/2663-5313/2019.10.34
(date accessed: 20.02.2025).

YaminHcbka F0. A. ®opMU BUKOPHUCTAHHA CIIellialbHUX 3HaHb. Kpumunasucmuka u cydebnas
akcnepmu3a. 2013. Beim. 58 (2). C. 89—91. URL: http://nbuv.gov.ua/UJRN/krise_2013_58(2)__19
(date accessed: 20.02.2025).

HpquyK B. O. ®yHkii Ta hpopmu y‘laCTl cIleniasicTa Iif 9ac IpoOBeJeHHs CAiguux Aiit. Te-
opis ma npakmuxka cydogoi excnepmusu i kpuminaaicmuxku. 2010. Bum. 10. C. 123—130. URL:
http://nbuv.gov.ua/UJRN/Tpsek_2010_10_22 (date accessed: 20.02.2025).

Pomaniok B. B. CyuacHi TeopeTwuHi Ta IIpaBoBi IIpo6ieMy BUKOPUCTAHHS CIIeLiaTbHUX
3HAHb y JOCYZOBOMY CIiJCTBi : aBTOped. AUC. ... KaHA. I0puA. HayK. Kuis, 2002. 20 c. URL:
https://dspace.nlu.edu.ua/jspui/handle/123456789/13915 (date accessed: 20.02.2025) ; IlIpam-
ko O. M. BukopuCTaHHA CIeliaJbHUX 3HAHD IIiJ] 9aC PO3CHiyBaHHSA KOPYNIINHUX KPUMi-
HQJIPHUX [IPaBOIOPYLIEHD : AUC. ... A-pa disoc. Kuis, 2021. 272 c. URI: https://elar.navs.edu.
ua/jspui/handle/123456789/19544 (date accessed: 20.02.2025) ; T'atizap O. B. Buxkopucranus
creljaJbHUX 3HAHb IIiJl YaC PO3CIiZyBaHHS TAEMHOTO BHUKPAaZJeHHS IyXKOro MaifHa : MOHO-
rpacdis / 3a 3ar. pes. A-pa ropuj. Hayk, mpod. B. O. I'yceBoi. Xapkis, 2023. 202 c.

KoryTud I. I. 3asnau. TBip. URL: http://nbuv.gov.ua/UJRN/vaau_2015_12_2_16 (date accessed:
20.02.2025).

Tam camo.

Tam camo.
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The scientist calls non-procedural
forms of specific expertise application:
1) providing advice and information notes
(both oral and written); 2) conducting au-
dits and inspections; 3) participation in
operational (search) actions; 4) prelimi-
nary analysis of physical objects; 5) use in-
formation obtained from forensic records
as information notes %.

As argued by I. Kohutych, in investi-
gative (search) actions the application of
specific expertise is possible only in pro-
cedural forms, as this procedure is clearly
regulated by the criminal procedural leg-
islation, which makes it impossible to use
such knowledge in non-procedural forms.
Furthermore, the author proposed an ad-
ditional classification of forms of specific
expertise application during investiga-
tive (search) actions: main and auxiliary,
traditional and non-traditional #. Thus,
the researcher has comprehensively
summarized approaches to classifying
forms of specific expertise application
in criminal proceedings. The analysis of
this approach allows us to conclude that
I. Kohutych uses the legal regulation of
how a particular form is implemented
in the criminal procedural legislation as
the classification criterion for all forms
of specific expertise application. The sci-
entist primarily refers to the following
non-procedural form of specific exper-
tise application: advisory assistance by
a specialist %.

I. Kohutych’s approach embodies
the idea of most scientists about classi-
fication, although individual aspects of
such classification are still criticized by
the scientific community.

One of the unresolved questions still
being debated is the ability to identify
a non-procedural form of specific exper-
tise application in criminal proceedings.
Scientists provide various arguments
about the inadmissibility of implementing
non-procedural forms of specific expertise
application in criminal proceedings. Many
scholars share the position that the lack of
a legal basis for introducing these forms
into legislation excludes their use in crim-
inal proceedings, as it indicates their un-
lawfulness #. The inability to objectively
evaluate grounds for applying specific ex-
pertise calls into question the probative
value of the information obtained in this
way and makes it illegally obtained *. As
discussed by N. Tymofieieva, criticism is
primarily associated with the non-procedu-
ral form term, which is understood as un-
lawful (inadmissible) actions not provided
by the current criminal procedural law 3.

This approach is characterized by two
fundamental peculiarities: 1) It declares
as unlawful the conduct of a person who,
while participating in criminal procee-
dings, intends to use such forms of spe-
cific expertise; 2) It determines the inad-
missibility of using findings obtained on
the basis of such a form in the course of

26 Koryrwuu I. I. 3asuHau. TBip. URL: http://nbuv.gov.ua/UJRN/vaau_2015_12_2_16 (date accessed:

20.02.2025).
27 Tam camo.
28 Tam camo.

29 PomaHmoK B. B. YuacTs crernjiaicTa Ha cTazii ZOCyZ0BOTO CIiZiCTBA : HaBY. mocib. Kuis, 2010.

304 c.

30 Cminmna I. O., Bigusk I. C. 3asHau. TBip. DOI: 10.32353/khrife.2018.26 (date accessed:

20.02.2025).

31 Tumodeena H. B. BUKOpPUCTaHHS CIELiaJIbHUX 3HAHb IIPU PO3CJIiyBaHHSA 3JI0YUHIB IPOTU
Oe3mexu BUPOOHUIITBA : JUC. ... KaHZ. Iopu/. HayK. Kuis, 2018. C. 52. URI: https://elar.navs.
edu.ua/jspui/handle/123456789/7430 (date accessed: 20.02.2025).
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proving. In evaluating these criteria, it
should be noted that they are interrelat-
ed, since the evidence, facilitated by the
qualified use of specific expertise, must
be provided in accordance with the pro-
cedure laid down by law. Otherwise, fail-
ure to comply with the procedural form
when collecting evidence is the basis for
declaring evidence inadmissible. This po-
sition is justified for several reasons. This
is mainly defined by Part 2 of Article 19
of the Constitution of Ukraine: “Bodies of
state power and bodies of local self-govern-
ment and their officials are obliged to act only
on the grounds, within the limits of authori-
ty, and in the manner envisaged by the Con-
stitution and the laws of Ukraine” *. In ad-
dition, “the rules of criminal proceedings in
the territory of Ukraine shall be defined exclu-
sively by the criminal procedure legislation of
Ukraine” (Part 1 of Article 1 of the Crimi-
nal Procedure Code of Ukraine, hereinaf-
ter referred to as the CPC) *, and “the mat-
ter and manner of criminal proceedings shall
conform to the fundamentals of criminal
proceedings” (para. 1 of P. 1 of Art. 7 of the
CPC) *. Generally speaking, as a principle,
the procedure for conducting criminal
proceedings is regulatory defined, specif-
ically in the sources of the criminal proce-
dural legislation, and its content and form
should not contradict overall principles of
criminal proceedings.

With regard to the legal basis for
the collection of evidence, “the prosecution
shall collect evidence by way of conducting in-
vestigatory (search) actions and covert inves-

32

URL:
accessed: 20.02.2025).
33

tigatory (search) actions, by demanding and
obtaining from government authorities, local
governments, enterprises, institutions and
organizations, officials and individuals, of
objects, documents, information, expert fin-
dings, audit and inspection reports, by con-
ducting other procedural actions specified by
this Code” (Part 2 of Art. 93 of the CPC) *.
In turn, “the defence, victim, and represen-
tative of the legal entity in whose respect pro-
ceedings are taken shall conduct collection of
evidence by way of demanding and obtain-
ing from government authorities, local gov-
ernment, enterprises, institutions, organi-
sations, officials and individuals of objects,
copies of documents, information, expert
reports, audit and inspection reports; by ini-
tiating the conduct of investigatory (search)
activities, covert investigatory (search) activi-
ties and other procedural actions, and also by
way of conducting other activities capable of
ensuring the production of relevant and ad-
missible evidence in court” (para. 1 of P. 3 of
Art. 93 of the CPC)*°.

At the same time, Art. 84 of the CPC
envisages:

“1. Evidence in criminal proceedings is
factual data obtained in the manner pre-
scribed by this Code, on the basis of which
the investigator, public prosecutor, inves-
tigating judge and court establish the pres-
ence or absence of facts and circumstances
relevant to criminal proceedings and subject
to proof.

2. Procedural sources of evidence shall be
testimonies, physical evidence, documents
and expert findings” ¥.

Koncrurynis Ykpainu : 3akoH VkpaiHu Big 28.06.1996 p. Ne 254k/96-BP (3i 3MiH. Ta ZOIOB.).
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text

(date

KpuMiHaIbHUH NpoLiecyaTbHUN KoZeKe Ykpainu Big 13.04.2012 p. Ne 4651-VI (3i 3MiH. Ta z0-

moB.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 20.02.2025).

34
35
36
37

Tam camo.
Tam camo.
Tam camo.
Tam camo.
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Given the above, neither audit nor in-
spection reports, which, although recog-
nized as the result of implementing specific
expertise by well-versed persons, cannot
be viewed as evidence under the legisla-
tor’s approach. Specifically, the position of
the Supreme Court (hereinafter referred to
as the SC) as part of the judges of the Third
Judicial Chamber of the Criminal Cassation
Courtin Case No. 335/2108/17is crucial *. In
its decision, the SC referred to Part 2 of Art. 93
of the CPC*®, which does not stipulate an un-
scheduled audit as a way of collecting evi-
dence, so the results of such audits carried
out in criminal proceedings are inadmissi-
ble evidence: inadmissible evidence shall
not be used in adopting procedural deci-
sions, it shall not be referred to by the court
when adopting a court decision (Part 2 of
Article 86 of the CPC #°). As a point support-
ing this position, the court decision also ci-
ted subclause 12, clause 5, Section XII of Fi-
nal Provisions of the Law of Ukraine On the
Prosecutor’s Office #, which amended Arti-
cle 87 of the Criminal Procedure Code with
P. 3, para. 2 of which states that evidence
obtained by pre-trial investigation or pros-
ecution authorities through the exercise of
powers not stipulated by the CPC is inad-
missible in criminal proceedings . Given
that the inadmissible evidence in this case
is an expert conclusion based on an audit

report, this case is also illustrative. As for
the prosecutor’s arguments that the expert
conclusion was inadmissible as evidence,
the court stated that there was insufficient
justification. As stated in Art. 86 of the CPC,
evidence is considered admissible if it has
been obtained in accordance with the pro-
cedure laid down in this Code; in particu-
lar, expert opinion shall mean a detailed
description of the examination, grounded
responses to the questions posed and be
based on information obtained by the fo-
rensic expert directly or during the study
of materials provided (Art. 101, 102 of
the CPC) “. Perhaps, the forensic expert’s
conclusion was founded upon the previ-
ously cited audit report, which explains the
absence of certain documents referred to
in this opinion in the case files of the crim-
inal proceedings. There is no other way to
explain the reference to this data, since it
is unlikely that the forensic expert collect-
ed any information independently, as this
is strictly prohibited by the Instructions on
the Appointment and Conduct of Foren-
sic Examinations and Expert Studies (Sec-
tion II, para. 4, cl. 2.3)*.

Consequently, the application of spe-
cific expertise results in proving is pos-
sible only if these methods of collecting
evidence are envisaged in the CPC. Based
on this Provision, procedural forms of

38 IlocranoBa BC Vkpainu Biz 27.04.2020 p., cupaBa Ne 335/2108/17, npogaddc. Ne 51-6560km19 /

€JIPCP :
20.02.2025).

ogiy. caiilm. URL: https://reyestr.court.gov.ua/Review/89034958 (date accessed:

39 KpuMiHaTBHUH IpollecyaabHul ... . URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text

(date accessed: 20.02.2025).
40 Tawm camo.

41 TIpo mpokyparypy : 3akoH Vkpainu Biz 14.10.2014 p. Ne 1697-VII (3i 3miH. Ta gonos.). URL:
https://zakon.rada.gov.ua/laws/show/1697-18#Text (date accessed: 20.02.2025).
42 KpumiHanpHUH mponecyanbHuil ... . URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text

(date accessed: 20.02.2025).
43 Tawm camo.

44 THCTPYKIis PO NpH3HAYEHHS Ta [IPOBEJEHHS CYJOBUX eKCIepTH3 Ta eKCIePTHUX JOCIi-
JDKeHb : 3aTB. Haka3. Min'tocty Vikpainu Biz 08.10.1998 p. Ne 53/5 (3i 3miH. Ta fomnos.). URL:
https://zakon.rada.gov.ua/laws/show/z0705-98#Text (date accessed: 20.02.2025).
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specific expertise application, which are
defined as directly provided by the crimi-
nal procedural legislation, are identified:
performance of forensic examinations
and participation of specialists in investi-
gative (search) actions.

Notably, in criminal proceedings,
the use of a specialist’s specific expertise,
which involves obtaining a specialist’s
conclusion, is now included in the proce-
dural forms and sources of evidence in
cases investigated through an inquiry. At
the same time, this novel is still the subject
of scientific discussions, since the crimi-
nal procedural legislation does not clear-
ly determine the essence and content of
the specialist’s conclusion, criteria im-
posed on a person who may draft it, as
well as the procedure for obtaining and
implementing such a conclusion in crim-
inal proceedings. Following the same cri-
teria, some courts do not refer to special-
ists’ conclusions in the reasoning of court
decisions. Therefore, in view of the Su-
preme Court’s conclusions cited above,
the absence of a reference to the expert
conclusion in the provisions of Part 2 of
Article 93 of the CPC excludes the possibil-
ity of using the conclusion of a specialist
as evidence. This is not consistent with
the approach of the legislator enshrined in
Part 1 of Art. 298-1 of the CPC, according
to which “procedural sources of evidence in
criminal proceedings on criminal offences, in
addition to those specified in Article 84 here-
of, shall also be explanations of persons, re-
sults of medical examination, expert opinion,
recordings by technical devices and technical
means that have photo and filming functions,

video recording, or photo and filming, video
recording tools” *. Thus, the use of a set
of materials obtained as a result of spe-
cific expertise application by authorized
subjects is characterized by a number of
controversial aspects and is not without
certain difficulties in resolving this issue,
even in relation to those forms that have
already acquired the status of procedural.

With regard to the non-procedural
form of specific expertise application and
the possibility of its implementation for
proving, we find the position of O. Byshe-
vets highly compelling. From the research-
er’s perspective, legislatively it is impossi-
ble to cover all cases of specific expertise
application, and therefore the main thing
is that they do not contradict the criminal
procedural rules *. In addition, as the sci-
entist objectively notes, use of non-proce-
dural forms of specific expertise does not
aim to achieve the same evidentiary value
as procedural consolidation, but rather to
establish the groundwork for the proce-
dural integration of specific expertise into
the investigative process *'.

To substantiate the researcher’s view-
point, we deem it appropriate to refer to
such a non-procedural form of specific ex-
pertise application as conducting an inter-
rogation using a polygraph. The Scientific
and Methodological Guidelines on the Ap-
pointment and Conduct of Forensic Exam-
inations and Expert Studies point out the
following:

“6.8. To obtain indicative information,
interrogations can be conducted with the
help of a special technical tool: a computer

polygraph.

45 KpuMiHaapHUH mpoliecyaabHuii ... . URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text

(date accessed: 20.02.2025).

46 Bumesenp O. B. BUKOPHUCTAaHHS CHeEliaJbHUX 3HAHb y AOKA3yBaHHI B KPUMiHAJIBHUX IIPO-
Ba/DKEHHX. BiCHUK KpUMIHAAbHO20 cydouuncmea. 2015. Ne 2. C. 191—192. URL: https://vkslaw.
knu.ua/images/verstka/2_2015_Bushevec.pdf (date accessed: 20.02.2025).

47 Tam camo. C. 192.
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6.8.1. The subject of the interrogation
with the use of a special technical tool (a com-
puter polygraph) is to collect indicative infor-
mation about:

the extent to which information provided
by the interviewee is truthful;

accuracy of information provided by
the interviewee;

sources of information received by the in-
terviewee;

ideas of the interviewee about a certain
event;

another indicative information required
to construct versions of investigating certain
events”*,

The above provisions contain direct
instruction to conduct similar interroga-
tions in order to obtain indicative informa-
tion, and therefore cannot be used a priori
in the course of proving.

The same applies to the use of prelim-
inary examinations results of objects in
individual studies and on the basis of fo-
rensic records. We share V. Areshonkov’s
position that, for example, in the context
of technical and forensic studies, it is ad-
visable to identify the pre-expert type,
including such subtypes of research as
“searching for objects of research in the course
of investigative (search) action; inspection
of an object; preliminary study in the course
of an investigative (search) action; verifica-
tion of an object against forensic records” *.
While investigating several criminal cases,
defined forms of specific expertise, which
are also to be considered as non-procedur-
al forms, should be implemented.

Accordingly, we believe that it is entire-
ly acceptable to use non-procedural forms
of specific expertise application in crimi-
nal proceedings, specifically for obtain-
ing information of an indicative nature,
inspection and preliminary (pre-expert)
examination of objects, their verification
against forensic records, etc. Given the im-
possibility of referring to these materials
in criminal proceedings, they should not
be based on procedural forms of specific
expertise application or other evidence, as
this may be the basis for recognizing them
as inadmissible. At the same time, the fun-
damental importance of these forms is to
use them in order to carry out certain tacti-
cal investigative tasks, verify investigative
versions, and determine the feasibility of
appointing forensic examinations, etc.

Specific non-procedural forms of spe-
cific expertise application are also not uni-
form. A specialist’s advisory assistance,
sometimes called “reference and advisory
work”, leads to contradictions. Art. 360 of
the CPC stipulates the procedure for ex-
amining evidence, granting the court the
right to seek oral advice or written expla-
nations from a specialist *°, while the pro-
cedure for obtaining advisory assistance
from a specialist at the pre-trial investi-
gation stage is not regulated to this day.
For this reason, we believe that advisory
assistance from a specialist in criminal
proceedings, provided to the parties at
the stage of pre-trial investigation, should
be considered as a non-procedural form of
specific expertise.

48 HaykoBO-MeTOJWYHI peKoMeH/allil 3 IUTaHb [IiIFTOTOBKY Ta IPHU3HAYEHHS CYZOBUX eKCIIep-
THU3 Ta eKCIEePTHUX JOCIi/KeHb : 3aTB. Haka3. MiH'tocTy Vkpainu Biz 08.10.1998 p. Ne 53/5
(i 3miH. Ta momog.). URL: https://zakon.rada.gov.ua/laws/show/z0705-98#Text (date accessed:

20.02.2025).

49 ApemonkoBB. B.3asHa4. TBip. C.86. URI: https://elar.navs.edu.ua/jspui/handle/123456789/18807

(date accessed: 20.02.2025).

50 KpuminanbHUY npouecyanbHuH ... . URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text

(date accessed: 20.02.2025).
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With regard to crimes in economic ac-
tivity, the most important non-procedur-
al form of specific expertise application
is advisory assistance from well-versed
persons. For example, a person with spe-
cific expertise in economics and account-
ing, etc., can provide full information on
the content of business transactions and
their documentation. Especially if, in
the course of investigating such crimes,
the assets of business entities and related
transactions are analyzed based on:
interconnection between transac-
tions in time and territory;
logical consistency of transactions
by their types;
size of financial transactions;
ties between founders, directors
and beneficial owners of compa-
nies, their financial and social sta-
tus;
data compliance on the date, place
of legal entities’ registration, as well
as their financial and economic ac-
tivity;
income level of individuals involved
in transactions;

« inconsistencies in identification
and other data from different sourc-
es;

validity of agreements concluded
which stipulate the transfer of prop-
erty or other rights, legal and finan-
cial security of agreements;
volume of assets and legal grounds
for their acquisition, etc.
It is therefore important for the parties
involved in criminal proceedings to inter-
act with people with specific expertise
who can provide advice.

Conclusions

The analysis of a number of legal princi-
ples that determine the form and content
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of criminal proceedings defines the pro-
cedure for the use of specific expertise
in criminal proceedings and enables to
substantiate a key position that is deci-
sive for classifying these forms as proce-
dural or non-procedural. Specifically, it
is pointed out that the results of certain
specific expertise forms can only be used
in proving if these methods of collecting
evidence are provided for by the criminal
procedural legislation. Stemming from
this provision, procedural forms of spe-
cific expertise application, which are de-
fined as directly set forth in the criminal
procedural legislation, are identified. For
this reason, such procedural forms as fo-
rensic examinations and participation of
specialists in investigative (search) actions
are singled out. Regarding the non-proce-
dural forms, it is also advisable to identify
them, even though there is no algorithm
for their implementation in provisions of
the criminal procedural legislation.

It is noted that non-procedural forms
of specific expertise are used in crimi-
nal proceedings to obtain information of
an indicative nature, inspect and conduct
a preliminary (pre-expert) examination
of objects, as well as verify them against
forensic records, etc. It has been stressed
that findings derived from the implemen-
tation of outlined specific expertise forms
cannot be limited to procedural ones, as
this may be the reason for declaring them
inadmissible. It is worth noting that they
can be of paramount importance only if
they are applicable to certain tactical tasks
of investigation, verification of investiga-
tive versions, determining the feasibility
of appointing forensic examinations, etc.
The significance of advisory assistance
from well-versed persons as a non-pro-
cedural form of specific expertise appli-
cation at the pre-trial investigation stage
has been pointed out. The research pa-
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per outlines certain debatable aspects of
the specialist’s conclusion in the course of
proving the facts of criminal misconduct.
They can be discussed during subsequent
perspective research.

®opMH 3aCTOCYBAHHSA CIIELiaIbHIX
3HAHb Y PO3CAiyBaHHI rOCIIOZAPCHKIX
KPUMiHAJIbHUX IPABONOPYIIEHb:
MO;K/IUBICTh BUOKPEMJ/ICHH S
HelpouecyajJbHOi (popMu

Bimauaiii Ycamuil

Mema cmammi — 06/pyHMY8amu Modx-
AUBICMb | 3HAUCHHS HeNpoyecyarvHux Gopm
3aCMOCY8aAMHA CNEYIAAbHUX 3HAHb Y 00cYdo-
80MY PO3CAI0Y8AHHI KPUMIHAAGHUX NpAso-
nopyuteHsv y cepi eocnodapcokoi disLavHOCmI
3a JOnmoM02010 HU3KL 3a2ANbHOHAYKOBUX Me-
modie (aHani3 i CuHMe3, NOPiIBHANALHO-NPA-
806U, /102IKO-CMPYKMYPHUL, Y3a2aNbHeHHS,
CUCTNEMHO020 aHai3y ma iH.). 3’4c08aHO, W0
6azo06010 nidcmasoio 045 kaacudikayii gopm
3ACTOCY8AHHS CNEUYIANAbHUX 3HAHb Y KPUMI-
HA/LHOMY Npo8adiceHHL € piseHb 1 opma ix
HOPMATMUEHO20 3AKPINAEHHL Y KPUMIHAAL-
HOMY npouecyanrsHomy 3axonodascmei. Kou-
CMAMOoBaHo, W0 NOC/AY208Y8AMUCS pe3yibma-
MamiuL peanizayii OKpemux popm cneyiasbHux
3HAHL Y JOKA3YBAHHI MONCAUBO, AULLE AKUYO
yi cnocobu 36uparHs Ookasie nepedbauero
KPUMIHAABHUM NPOUECYaNbHUM 3AKOH00A8-
cmeom: came HA Yill nidcmaei 8UOKpemaIo-
10Mb  NPOUeCcyanvHi Gopmiu  3acmOCY8aHHs
CNeylanbHUX 3HAHL, SKI BU3HAHAIOMb SK
npsamo nepedbadeni KPUMIHAALHUM TPOUECY-
ANLHUM 3aKOHO0A8CMBOM. 3a UIEI 03HAKOIO
BUOKpeMAeHO MAKL NpouecyasvHi Gopmu,
K nposedeHHs cy0o8uUX eKCnepmus, y4acmo
cneyianicmig y caiduux (po3uLykogux) Oisx.
IJodo HenpouyecyanvHux gopm o0bspyHmosa-
HO, W0 iX Makod JOYLAbHO BUOKPEMATOBATIL,
HABIMb NONpU GIOCYMHICL AN0pUMMY ix
peanizauii y KpuMiHaAbHOMY NpPOUecyasbHO-
Mmy 3axonodascmei. HazonouleHo, wo Henpo-
UeCcyanvHUMLL POpMAMLL CHeLiaNbHUX 3HAHD

Y KPUMIHAALHOMY NPO8AJiCeHHI TNOCAY208Y-
10mucs 045 OMPUMAHHS THPOpMAYil OpieHmY-
8aLHO20 Xapakmepy, 02440y il nonepedHbLo2o
(Joexcnepmmozo) docaiOxcernHs 006°ckmis, ix
TlepesipKiL 34 KPUMIHAAICMUYHUML 00AIKAMUL
mouo. BusHaueHo, wo pesyivmamu, Ompu-
MAui Ha nidcmasi peanidayii Henpoyecyanw-
HUX OpM 3aCMOCYBAHHS CTIEYIAAbHUX 3HAMD,
He €10 NoKAA0amu 8 0CHO8Y Npouecya bHUX
Gopm, ockinvku ye MOde cmamu nidcmasorn
015 8U3HAHMSA 1X Hedonycmumumu. 3aysadtce-
HO, W0 X 8a20Me 3HAUEHHS NOAL2AE Y 3aCTO-
CY8aHMI 0415 BUKOHAHHSL OKPeMUX MAKMUUHUX
3a80aHb po3caidyeaHHs, Nepegipku CAIOHUX
gepciil, 3’Acy8anHs OOUIALHOCTL NPUSHAYEH-
Hsl cy0o8uX eKCnepmu3 mouyo. AKYeHmosaHo
HA 8aXNCAUBOCTMI KOHCYALMAMUBHOL J0NOoMO2U
00i3HaHux 0ocib K HenpouecyanrvHoi gopmu
3aCcmocy8amHts CneyiasbHUX 3HAHb, Ha cmaodil
docydosozo poscaidysanns. OKpecieHo OKpemi
JUCKYCITIHI acneKmu 3acmocy8aHHts 8UCHOBKY
cneyianicma y npoyeci dokasysannsa akmis
YHUHEHHS KPUMIHAALHO20 NPOCTYNKY 05 1o-
Jdanvuiux nepcneKmueHuUX 0ocAidxHceHb.

Kawuogi caosa: cneyianvHi 3HAHHS,
KpUMIHAAbHE NPABONOPYULEHHS,; 20CN00apCh-
Ka OILAbHICMY; eKCnepmu3a; yuacms cneyia-
Aicma; HenpouecyanvHa Qopma.
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