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This article purpose is to clarify specifics of determining legal status
of a lawyer involved in providing legal assistance to a witness in
criminal proceedings, to outline the problematic issues of his prac-
tical activity. General scientific methods were applied (analysis and
synthesis, system analysis, logical-structural, generalization, com-
parative law one, etc.). It was found that legal status of lawyer in-
volved in providing legal assistance to a witness remains undefined
by law to this day, as is the legal status of defense attorney and rep-
resentative of a person in criminal proceedings that creates basis for
scientific controversy, in particular regarding the issue of defining
powers of lawyer during practical activity. It was found that scien-
tists define such activities and the powers of a lawyer differently.
Under legislation of Ukraine, lawyer engaged to provide legal assis-
tance to a witness does not provide either protection or representa-
tion, so this form of activity should be understood as another type
of advocacy: lawyer does not acquire a derivative procedural status
from the witness, that is, does not have his rights. At the same time,
the lawyer prevents the violation of the witness’s rights, is a guar-
antor of inadmissibility of arbitrariness or abuse of authority by
representatives of security forces, ensures realization of the witness’s
procedural interests, his right to freedom from self-incrimination,
preventing prosecution of knowingly innocent person and applica-
tion of methods of psychological pressure, falsification or fabrica-
tion of individual information, things and documents, etc. Thus,
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the engaged lawyer contributes to implementation of many tasks,
but his basic function is to ensure protection of witness’s procedural
interests and the realization of his rights. It is substantiated that in-
volved lawyer has rights based on the general principles of criminal
proceedings and guarantees that apply to him as a participant in
the procedural action, as well as the powers guaranteed to him by
the Law of Ukraine: On the Bar and Legal Practice. Despite support-
ing position on normative consolidation of the legal status of a law-
yer involved in providing legal assistance to a witness, expediency
of introducing such an entity as a legal consultant to the witness
(legal attorney / procedural legal advisor) into criminal proceedings

is refuted, since this contradicts constitutional rights.
Keywords: criminal proceedings; lawyer; legal aid; witness;
right to defense; legal status.

Research Problem Formulation

One of inalienable rights of modern man
is the right to protection. This cornerstone
principle is enshrined in legislation of
most democratic States that is a natural
result of democratization and humaniza-
tion of criminal justice field strengthening
legal guarantees in terms of protecting
the rights and legitimate interests of all its
participants and ensuring fair and impar-
tial justice for each person.

Traditionally, the right to protection is
identified with the right of the suspect to
use all available methods of legal protec-
tion of himself and defend his own legal
position: namely, protection strategy. The
right to protection is provided for in Arti-
cle 59 of the Constitution of Ukraine: “Ev-
eryone has the right to professional legal
assistance. In cases provided by law, this
assistance is provided free of charge. Ev-
eryone is free to choose a defender of their

” 1

rights” ..

In order to implement this constitu-
tional guarantee, the Law of Ukraine: On
the Bar and Legal Practice (hereinafter re-
ferred to as Law on the Bar) defines powers
and legal principles of the activities of the
self-governing human rights institute of
the Bar is the provision subject of profes-
sional legal assistance 2.

At the current stage of the state deve-
lopment, the issue of reforming the Bar
has long been a pressing one. This is pri-
marily due to the course of European in-
tegration chosen by Ukraine and intro-
duction of European values, which will
undoubtedly affect the reform of criminal
justice system, lead to changes in a num-
ber of provisions of criminal procedure
legislation, etc. At the same time, balanced
opinions on the need to reform the Bar as
one of the key components of the legal
system of Ukraine have been voiced by ac-
ademic community and human rights or-
ganizations for quite some time. Strength-
ening the Bar plays an important role in

1 KoHcruTynis Vkpainu : 3akoH YkpaiHu Bif 28.06.1996 p. Ne 254k/96-BP (3i 3MiH. Ta J0IOB.).
URL: https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text (date accessed: 05.02.2025).

2 TIIpo afiBOKATypy Ta aABOKATCBHKY AisIBHICTD : 3aKOH VKpainu Biz 05.07.2012 p. Ne 5076-VI
(31 3miH. Ta gomog.). URL: https://zakon.rada.gov.ua/laws/show/5076-17#Text (date accessed:

05.02.2025).

67



Theory and Practice of Forensic Science and Criminalistics. 2025. Issue 1 (38)

ISSN 1993-0917

e-ISSN 2708-5171  https://khrife-journal.org/index.php/journal

the process of democratization of society,
as lawyers are the main participants in en-
suring fair trial and providing legal aid °.

Analysis of judicial practice, media
content and social networks shows that
the level of public trust in lawyers current-
ly is quite low, sometimes even lower than
in representatives of pre-trial investiga-
tion bodies and judges “. In the conditions
of the legal regime of martial law, issue of
functioning of the Bar institution has be-
come significantly aggravated (in particu-
lar, in the field of protection of the rights
of citizens) and is becoming a powerful
catalyst in realizing the urgent need to de-
velop concept of reform of this institution
as soon as possible °.

Obviously, during armed conflict, real-
ization of everyone’s right to defense is sig-
nificantly complicated, since both consti-
tutional level and basic legislation provide
for mechanisms that imply restrictions on
certain human and civil rights and free-
doms. Among numerous consequences
of this state of affairs, it is the issue of im-
proving mechanisms for providing legal
assistance to witnesses in criminal pro-
ceedings that attracts our attention: this
institution of criminal procedure is one of
the basic ones, as it is related to ensuring
rights of a person who, in practice, often

acquires the status of suspect that leads to
legally significant consequences for a par-
ticular person. The current legislation is
the least clear on the rights of witnesses
(in particular, the right to legal aid), so we
believe that this issue requires immediate
attention from both legal practitioners
and academic community.

Conceptually recognizing the need to
reform institution of advocacy and legisla-
tion in Ukrainian society, which constitutes
the legal basis of advocacy ¢, as well as un-
conditionally sharing axiomatic nature of
the thesis that it is the advocacy system that
guarantees implementation of the prin-
ciples of the rule of law in a democratic
State 7, we consider it necessary to outline
basic guidelines in the context of increasing
the legal protection of witnesses in crimi-
nal proceedings. First of all, we will focus
on the analysis of organizational and legal
framework for providing legal assistance to
witnesses in criminal proceedings.

Article Purpose

Find out the legal status peculiarities of
a lawyer involved in providing legal assis-
tance to a witness in criminal proceedings
and to analyze problematic issues of his/
her practice.

3 Mapxkosud X. M. IIpaBa i cBo60AM JIOZUHU B YMOBaX BOEHHOIO CTaHy: GOKyC IpiOpUTETiB.

AHanimuuHo-nopigHsAbHe npasosHascmeo. 2023. Ne 4. C. 95—99. DOI: 10.24144/2788-
6018.2023.04.13 (date accessed: 05.02.2025).

Iomusauiok T. [IpobieMu 3abe3rnedeHHs IpaBa Ha 3aXUCT Iif yac BifiHu. ITybaiune npago.
2024. Ne 3 (55). C. 5—12. DOI: 10.32782/2306-9082/2024-55-1 (date accessed: 05.02.2025).
Komomorinies M. M. Cy4acHi BUKJIMKM B 3aXUCTi ITiJ03PIOBAHOTO IIi/l 9aC BOEHHOTO CTAHY.
BicHuxk JIyeancvkozo HA84aibHO-Haykoeo2o incmumymy im. E. O. Jidoperka. 2024. Bum. 3 (107).
C. 97—105. DOI: 10.32782/2786-9156.107.3.97-105 (date accessed: 05.02.2025).

Inshyn M., Shchokin R., Semenets-Orlova I., Kravchenko O., Barsuk M. The Role of Attorney’s
Request as a Communication Instrument in Advocacy. Journal of Forensic Science and Medicine.
2024. No. 10 (1). Pp. 34—41. DOI: 10.4103/jfsm.jfsm_114_22 (date accessed: 05.02.2025).
Oliinyk O., Bilan Y., Mishchuk H., Akimov O., Vasa L. The Impact of Migration of Highly Skilled
Workers on the Country’s Competitiveness and Economic Growth. Montenegrin Journal of Eco-
nomics. 2021. Vol. 17. No. 3. Pp. 7—19. URL: https://ep3.nuwm.edu.ua/20736/ (date accessed:
05.02.2025).
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Research
Methods

A set of general scientific methods (anal-
ysis and synthesis, generalization, logi-
cal-structural approach, etc.) was applied.
This made possible to conceptually assess
typical approachesto determining essence
of legal assistance provided by a lawyer in-
volved by a witness and the limits of his
legal status. Systematization of scientific
provisions within the framework of the
studied issues, highlighted in the scien-
tific literature recently, made possible to
identify certain differences between ap-
proaches of scientists. The author formu-
lated his own opinion on the determina-
tion of the legal status of a lawyer involved
in providing legal assistance to a witness
in criminal proceedings, outlined certain

problematic issues of his practice (in par-
ticular, in terms of rights and powers).

Analysis of Essential Researches
and Publications

Functions of the Bar, as well as the issues of
correlation between such legal concepts as
legal aid and defense function, were studied
by I. Hloviuk #, V. Merkulova °, V. Tertysh-
nyk ¥, etc.

The provision of legal aid as a type of
advocacy became the subject of mono-
graphs by V. Karpenko !, O. Martovy-
tska '?, K. Stoyanov et al.

Systematic analysis of the provisions
of the criminal procedural legislation in
the context of determining components
of the legal status of a lawyer providing
legal assistance to witness was carried
out by V. Zaborovskyi ', T. Korcheva *°,
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Inosiok I. B. KpuminanbHO-IpollecyanbHi (YyHKIIii: TeOpeTHKO-MeTOZOJIOIuHiI 3acaiu
i mpakTuKa peaiisanii : aBroped. Auc. ... I-pa opug. HayK. Ogeca, 2016. 42 c. URL: http://hdl.
handle.net/11300/3320 (date accessed: 05.02.2025).

MepxkynoBa B. O. dyHK1ii aZiBOKaTypH Ta BiJHOBHE IIPaBOCYAAs: IPO6IeMU CIIiBBIIHOIIEHHS.
ITigdennoykpaincokutl npasHuyuil yaconuc. 2023. Ne 3. C. 96—101. DOI: 10.32850/sulj.2023.3.16
(date accessed: 05.02.2025).

TepTumHuk B. M. IIpaBHu4a goroMora Ta (GYHKIiS 3aXUCTy B KPUMiHAJIbHOMY IIPOILIeci:
rapMoHisanis gokrpunu. IIpasosa nozuyis. 2017. Ne 2 (19). C. 128—137. URL: http://nbuv.gov.
ua/UJRN/vamsup_2017_2_18 (date accessed: 05.02.2025).

Kapnienko B. M. IIpaBo cBizka Ha IIpodeciliHy IpaBHUYY JOIOMOTY V KPUMiHAJIBHOMY IIPO-
Ba/DKEHHI : Juc. ... A-pa bimoc. Kuis, 2022. 263 c. URL: https://elar.navs.edu.ua/server/api/core/
bitstreams/8a7880e7-d70e-498e-8026-faca06ca934b/content (date accessed: 05.02.2025).
MapTrosunska O. B., J0xHo O. O. IIpobremMu npodeciiiHoi mpaBHUYOI 0IIOMOTH : TeOPis i mpak-
THKa : MoHorpadis. 2-re Buz., mepepob. i omos. Xapkis, 2024. 420 c. URL: https://dspace.univd.
edu.ua/server/api/core/bitstreams/87e1cb06-f938-451b-bad4-03c57304399a/content  (date ac-
cessed: 05.02.2025) ; MapToBumpka O. B. Peanisariis mpaBoBoi OITIOMOTH Ha CTa/ii 0CYZOBOTO
posciizyBanHs : aBTOped. AUC. ... KaHJ. IOpU/. HayK. XapkiB, 2014. 22 c. URL: https://dspace.
univd.edu.ua/server/api/core/bitstreams/1c26417b-87d4-4f7e-8d05-0ddd1c0c7b4f/content (date
accessed: 05.02.2025) ; Ii sx. IloBHOBa)KeHHA 3aXMCHUKA TP HaZAHHI IPABHUYOI JOIIOMOTH
IHIMTMM yY9acCHUKaM KPHMIHQJIBHOTO IIPOBaJKEHHs. €gponeiicvki nepcnekmusu. 2020. Ne 3.
C. 102—109. DOI: 10.32782/EP.2020.3.15 (date accessed: 05.02.2025).

CrosinoB K. C. 3aXHCHUK Ta IPeACTaBHUK SK YIaCHUKY KPUMiHATBHOTO IPOBA/KEHHS Y J0-
CyZAOBOMY pO3CiiZyBaHHI : MoHOTrpadis. Ozeca, 2024. 263 c.

3aboposcekuii B. B. IIpaBoBuil craryc aZBokaTa cBifka. Haykoseuil eicHuk YxczopoOdcvkozo
HayioHanvHozo yHigepcumemy. Cepis: IIpaso. 2016. Bur. 36. T. 2. C. 169—173. URL: http://nbuv.
gov.ua/UJRN/nvuzhpr_2016_36%282%29__43 (date accessed: 05.02.2025).

Kopuepa T. B. HazanHa npodeciiiHOI IPaBHUYOI AOIOMOTH CBiIKY V KPUMiHAJIBHOMY IIPO-
Ba/KEHH] SIK BUJ, aZIBOKATCHKOI AisIbHOCTI. [TopieHaavHo-ananimuyHe npago. 2018. Ne 1. C. 316—
320. URL: https://dspace.nlu.edu.ua/handle/123456789/15683 (date accessed: 05.02.2025).
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0. Panchuk *, S. Rokun ¥/, O. Skriabin 8,
0. Chepel and A. Habrelian ¥, et al.

S. Rokun proposed to resolve the issue
of legal regulation of the status of law-
yer involved as a witness representative
by supplementing and amending certain
provisions of criminal procedural legisla-
tion. T. Korcheva expanded this idea: she
formulated proposals for improving the
provisions of Criminal Procedural Code
of Ukraine and the Law on Advocacy. One
of these is the position on statement of
clause 2, Part 1, Article 66 of the Criminal
Procedural Code in the following wording:
“Use during criminal proceedings the pro-
fessional legal assistance of a lawyer; rep-
resentative whose authority to participate
in criminal proceedings is confirmed by
the documents provided for in article 50 of
this Code, if the witness representative is
a person who has the right to be a defense
attorney in criminal proceedings” .

Some procedural aspects of providing
legal assistance to a witness are disclosed

in the research papers by O. Kuchynska
and Yu. Tsyhaniuk #, O. Baik # et al.

Attention of scholars to the issues of
providing legal aid to witness in crimi-
nal proceedings demonstrates their rel-
evance. At the same time, the analysis of
legal provisions demonstrates a certain
controversy of certain provisions within
this issue. We believe that these issues will
remain a priority in scientific research,
given development of international stan-
dards in the field of human rights protec-
tion, their implementation in the national
practice of law enforcement agencies, as
well as socio-political changes and dynam-
ic development of society that emphasizes
the relevance of the issues raised.

Main Content Presentation

The constitutional provisions guarantee
the right of every person to defend them-
selves personally and, if necessary to seek
professional legal assistance . A person
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ITaruyk O. B. 3axucT mpaB CBiIKa y KpUMiHaIbHOMY ITpolieci Vkpainu. Adgokam. 2012. Ne 2.
C. 46—48. URL: http://nbuv.gov.ua/UJRN/adv_2012_2_9 (date accessed: 05.02.2025).

Pokysus C. B. [Ipo6ieMu BHM3HaYeHHS IIPABOBOTO CTATyCy 0CO0H, siKa HaZlae IIPaBOBY ZOIIO-
MOTY CBiJIKYy B KPUMiHAJIbHOMY ITPOBA/KEHHI. AKMYanbHi npobiemit 8iMUUSHAHOL 10pUCnpY-
Oenyii. 2017. Bum. 5. C. 157—158. URL: http://apnl.dnu.in.ua/5_2017/38.pdf (date accessed:
05.02.2025).

Ckpsi6in O. M. 3aXMCHUK B KPUMiHQJIBHOMY IIPOIlECi: HOPMATHUBHO-IIPABOBE JOCIiIXKEHHS
aBToped. AUC. ... A-pa OpU. HayK. 3amopix:ksd, 2017. 39 c¢. URL: http://virtuni.education.
zp.ua/info_cpu/sites/default/files/AREF_skryabin_0.pdf (date accessed: 05.02.2025).

Yermeins O., ['abpenssH A. AZBOKAT CBiZKa: mpobiemMaTuka npaBoBoro crartycy. Collection of Sci-
entific Papers «SCIENTIA» (Helsinki, Finland; Jan 26, 2024). 2024. C. 131—136. URL: https://
previous.scientia.report/index.php/archive/article/view/1530 (date accessed: 05.02.2025).
Kopuesa T. B. 3asHau. TBip. URL: https://dspace.nlu.edu.ua/handle/123456789/15683 (date ac-
cessed: 05.02.2025).

Kyunnceka O. II., ITuraniok 0. B. [Ipo6ieMHi IHTaHHS IIPAaBOBOTO PETYIIOBAHHS y4acTi
aZlBOKaTa y KpUMiHaJIbHOMY IIPOBaKEeHHI JJI HaZaHHA IpodeciiiHOI TPaBHUYOI JOIIOMOT'H
yY4aCHUKAM TaKOTO IPOBa/KEHHS. AHAAIMUYHO-NOPIBHAAbHEe Npago3Hascmeo. 2024. Ne 1.
C. 598—603. DOI: 10.24144/2788-6018.2024.01.105 (date accessed: 05.02.2025).

Baik O. I. AZBOKAT SIK IIpOIleCyaJIbHUI IIPeACTaBHUK 0COOH Y KpUMiHAIBHOMY IIPOBa/KEHHI.
Hayxkosi inHogayii ma nepedosi mexnonoeii. Cepia: IIpaso. 2024. Ne 3 (31). C. 506—516. DOI:
10.52058/2786-5274-2024-3(31)-506-516 (date accessed: 05.02.2025).

Koncrutryuis Vkpainu ... . URL: https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text (date
accessed: 02.02.2025).
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who has acquired the witness status in
criminal proceedings is no exception to
this rule. Witness is recognized as one of
the participants in criminal proceedings,
who can only be an individual who knows
or may know the circumstances relating to
a criminal offense and is subject to proof
during investigation and who is sum-
moned to testify *. It is immediately no-
ticeable that the legislator has enshrined
the possibility of acquiring the status of
witness by a person summoned to testify,
but in law enforcement practice, witness-
es are involved not only in interrogations:
witnesses participate in examinations,
investigative experiments, identification
and even sampling for examination.

The legislator chose the same ap-
proach with the restriction of the legal
capacity of the witness while determining
the rights and obligations of witness (Arti-
cle 66 of the Criminal Procedural Code of
Ukraine) #, that in our opinion, negative-
ly affects the determination of the legal
boundaries of interaction of the prosecu-
tion with such a participant in criminal
proceedings during the pre-trial investiga-
tion.

The legal guarantee of the possibility
for a witness to engage a lawyer is provid-
ed for in clause 2 of part 1 of Article 66 of
the Criminal Procedural Code of Ukraine,
according to which a witness has the right
to “use legal assistance of a lawyer whose
powers are confirmed in accordance with
the provisions of Article 50 of this Code” *,
i.e. whose information is entered by the
regional bar council in the Unified Reg-
ister of Advocates of Ukraine and whose

activities have not been suspended or ter-
minated by the bar council of the region to
which he or she belongs. At the same time,
at the time of involvement in a procedural
action with his or her client, the advocate
must provide a certificate of the right to
practice law, warrant, an agreement with
a defense counsel or a power of attorney
from a body (institution) authorized by
law to provide free legal aid.

Textual analysis of the content of Arti-
cles 65-67 of the Criminal Procedure Code
that defines the boundaries of the legal
status of a witness, makes possible to gen-
eralize that witness has the right to:

«  know for which criminal proceed-
ings he is involved and in connec-
tion with what;

« use legal assistance in all procedur-
al actions in which he is invited to
participate;

« for security in accordance with the
Law of Ukraine: On Ensuring Secu-
rity of the Persons who Participate in
Criminal Legal Proceedings;

« get acquainted with the protocol
of interrogation and file a request
for amendments, additions and re-
marks to it, as well as personally
make such additions and remarks;

« if necessary, use notes and docu-
ments;

« reimbursement of costs associated
with the call for testimony *.

The problem with current Criminal
Procedural Code of Ukraine lies not only
in limited interpretation of legal status of
person involved as a witness in criminal
proceedings, but in the lack of regulatory

24 KpuMiHAJIPHUH NpOIleCyalbHUH KoZeKC YKpaiHu Biz 13.04.2012 p. Ne 4651-VI (3i 3MiH.
Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed:

02.02.2025).
25 Tam camo.
26 Tam camo.
27 Tam camo.
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consolidation of the legal status of lawyer
whom the witness has engaged to provide
legal assistance.

In scientific literature, some scholars
propose to consider the witness’s lawyer
as an independent participant in criminal
proceedings. V. Zaborovskyi justifies this
thesis by saying that the interests of the
witness are significantly different from
the interests of the parties and other par-
ticipants in criminal proceedings, who are
represented or defended by lawyers, be-
cause the witness has no legal interest in
the results of the case. The scholar defines
a witness as a person who performs an
auxiliary function, contributing to the im-
plementation of full, comprehensive and
fair justice in criminal proceedings. In
the researcher’s opinion, this contradicts
the possibility of considering the witness’s
lawyer as his representative in criminal
proceedings *. The author’s position has
some support in scientific community, but
there are also diametrically opposed ones.

For example, I. Hloviuk believes that if
witness is covertly criminally prosecuted
(for example, before the moment of re-
porting suspicion, if person is questioned
as a witness if there are grounds to believe
that he or she can have committed a crimi-
nal offense, but the evidence for reporting
suspicion is insufficient, or if investigator
intentionally delays reporting suspicion),
witness actually performs the function
of protection from criminal prosecution.
The scholar concludes that if witness has
a personal interest in criminal proceed-

28 3abopoBchbkuit B. B. 3asHau.

TBip. C.

ings, one can speak of contractual form
of representation of his or her interests,
when the witness’s lawyer is his or her rep-
resentative ».

0. Shylo rightly focused not on the in-
terest of the person in the criminal pro-
ceedings, but in availability of legitimate
interests related to the conduct of pro-
ceedings. In particular, “a witness who has
fallen ill has an interest in being questioned
at his place of residence; his legitimate inter-
est is also manifested in the desire to ensure
his own safety and the safety of close rela-
tives in connection with participation in the
proceedings. <...> The legitimate interest of
persons in whose residence or other property
an investigative action is being carried out is
that their private life data should not be dis-
closed” *. Therefore, it is inappropriate to
rely exclusively on the interest of a person
in the results of the criminal proceedings
as the main characteristic that determines
his request for legal assistance. A person
engages a lawyer to protect his or her le-
gitimate procedural interests, to prevent
arbitrariness on the part of security forces
representatives and to hold a knowingly
innocent person accountable, prevent the
violation of a person’s right to freedom
from self-incrimination, to prevent the
use of prohibited methods of psycholog-
ical pressure, falsification or fabrication
of certain information, things and doc-
uments. Therefore, engaging a lawyer
to provide legal assistance to a witness
contributes to implementation of many
tasks, but the basic function of his or her

170—171. URL: http://nbuv.gov.ua/UJRN/

nvuzhpr_2016_36%282%29__43 (date accessed: 05.02.2025).
29 Tnosiok I. B. 3asmau. TBip. C. 17. URL: http://hdl.handle.net/11300/3320 (date accessed:

05.02.2025).

30 HIuno O. I. TeopeTUKO-NPUKIALHI OCHOBU peasisalii KOHCTUTYIIHOTO IIpaBa JIOAUHU
i rpoMaZiTHUHA HA CYZOBHUU 3aXWCT Y JOCYZOBOMY IIPOBa/)KeHHI B KPUMiHaJIbHOMY IIpOIe-
ci Vkpainm : moHorpadia. Xapkis, 2011. C. 137—138. URI: https://dspace.nlu.edu.ua//jspui/
handle/123456789/19837 (date accessed: 05.02.2025).
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participation is to ensure the protection of
witness’s procedural interests and the ex-
ercise of his or her legal rights.

As for essence of the assistance pro-
vided by involved lawyer to a witness in
criminal proceedings, not everything is
clear either. In particular, R. Yemelia-
nov notes that “lawyer who provides legal
assistance to a victim, civil plaintiff, civil
defendant, witness, third party, in respect
of whose property the issue of arrest is being
resolved, is a representative who carries out
representation, which is a different type of
legal activity from defense and has no pro-
cedural relationship to ensuring the right to
defense for the suspect. Just as a lawyer who
protects a suspect, defense attorney should
not have any relationship to providing le-
gal assistance to a victim, civil plaintiff, ci-
vil defendant, witness. Lawyer is a natural
person who carries out legal activities in ac-
cordance with the Law on the Bar, defense
attorney and a representative are different
subjects of criminal proceedings who by
carrying out procedural activities and ente-
ring into procedural relations, provide legal
assistance to other participants in criminal
proceedings”?'. Therefore, the author to
some extent identifies the witness with
the victim, civil plaintiff and some other
participants in criminal proceedings.

In our opinion, while resolving the is-
sue of the essence of the services provided
by the engaged lawyer to the witness, one
should rely on provisions of the Law on
the Bar, according to Article 1 of which the
activity of a lawyer consists in the protec-
tion, representation and provision of oth-
er types of legal assistance to the client®.

Protection is related to ensuring pro-
tection of the rights, freedoms and legit-
imate interests of a person: in criminal
proceedings in the aspect of representing
suspect interests, accused, defendant,
convicted, acquitted person; in respect of
whom the application of compulsory med-
ical or educational measures is envisaged
or the issue of their application is being re-
solved in criminal proceedings; person in
respect of whom the issue of extradition to
a foreign State is being considered; who is
being held administratively liable during
the case consideration of administrative
offense.

Representation is a form of advocacy
aimed at ensuring the realization of the
rights and fulfillment of the obligations of
the client in civil, commercial, adminis-
trative and constitutional proceedings, as
well as in cooperation with state bodies,
individuals and legal entities. It includes
protection of rights and obligations of the
victim during consideration of cases of ad-
ministrative offenses, ensuring interests
of the victim, civil plaintiff and civil defen-
dant in criminal proceedings®.

Therefore, the legislator did not men-
tion the witness among the participants in
criminal proceedings.

Other types of legal aid are provision
of legal information, consultations and
explanations on legal issues, legal sup-
port of the client’s activities, as well as
preparation of applications, complaints,
procedural and other documents of a le-
gal nature are aimed at ensuring imple-
mentation of the client’s rights, freedoms
and legitimate interests, preventing their

31 €menpaHoB P. O. IIpaBoBe pery/nioBaHHA y4acTi aZlBOKaTa — IPeACTaBHHKA IIOTEPIIiIOro
B KPUMiHATBHOMY IIPOBA/KEHHI. €gponeiicvki nepcnekmusu. 2020. Ne 3. C. 128. DOI: 10.32782/

EP.2020.3.18 (date accessed: 05.02.2025).

32 IIpo agBokarypy ... . URL: https://zakon.rada.gov.ua/laws/show/5076-17#Text (date accessed:

05.02.2025).
33 Tam camo.
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violation and facilitating their restoration
in case of violation. Therefore, providing
legal aid to a witness is another type of
legal aid, which consists in ensuring the
implementation of the client’s rights, free-
doms and legitimate interests, preventing
their violation and facilitating their resto-
ration in case of violation®*. In addition,
in subclause 4, clause 1, Article 19 of the
Law on Advocacy, the type of legal activi-
ty is called “providing legal aid to a witness
in criminal proceedings”®. Therefore, as
in the Code of Criminal Procedure, in the
aforementioned Law this type of activity
is separated from defense and represen-
tation.

Another important aspect of the is-
sue under study is the legal status of the
lawyer involved by the witness to ensure
his interests, prevent their violation and
restore them (if necessary). While solving
this issue, scientists are most often guid-
ed by the approach of legislator allowing
the defender and the representative of the
person in criminal proceedings to use the
rights guaranteed to the suspect and the
victim, respectively, thus, the principle of
analogy. For example, V. Karpenko came
to the conclusion that the procedural pow-
ers of a witness and a witness’s lawyer can
be classified into two following groups:

1) witness rights that he exercises directly
during interrogation or other procedur-
al actions. The rights of the witness’s
lawyer in this case are conditioned by
guaranteeing the proper exercise of
rights by the witness himself during
the procedural action. This group in-
cludes those that ensure the proper
conduct of investigative (search) and

other procedural actions with wit-
ness participation among which:
right to be present during inves-
tigative (search) and other proce-
dural actions with involvement of
a person who is provided with le-
gal assistance;
explain to the witness his right to
refuse to testify about himself,
close relatives and family mem-
bers, as well as about information
that is not subject to disclosure;
with the permission of investiga-
tor, detective or prosecutor to ask
witness questions and make com-
ments.
These rights of a lawyer contribute
to the proper exercise of the rights
of a witness provided for by law, in
particular the right to refuse to testi-
fy about himself, close relatives and
family members, as well as the right
to testify in his native or other lan-
guage in which he freely operates *;
rights of witness which implemen-
tation can be entrusted to a lawyer
(these rights are exercised by a law-
yer in the form of representation of
the interests of a witness):
receive information about the rea-
sons for summoning witness and
the criminal proceedings in which
the witness is being questioned;
object to illegal actions of the in-
vestigator, detective, inquirer or
prosecutor and demand that ob-
jections be recorded in the rele-
vant protocol;
get acquainted with protocols of in-
vestigative (search) and other pro-

34 IIpo agBOKaTypy ... . URL: https://zakon.rada.gov.ua/laws/show/5076-17#Text (date accessed:

05.02.2025).
35 Tam camo.
36 Kapniemko B. M.

3a3Had. TBIp.
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cedural actions carried out with
witness participation, as well as
submit a petition for amendments,
additions and comments to;

« challenge interpreter involved in
the witness interrogation;

« initiate application of security
measures to the witness and sub-
mit other petitions provided for by
law;

+ make written statements, com-
plaints, petitions and other legal
documents on behalf of the wit-
ness;

« challenge decisions, actions or
omissions of the investigator, de-
tective, inquirer, prosecutor, inves-
tigating judge or court in the wit-
ness interests ¥.

In our opinion, this approach is too
overburdened with various powers, which
are not even always derived from the sta-
tus of a lawyer. In particular, the obligation
to explain to the witness his right to refuse
to testify about himself, close relatives and
family members, as well as regarding infor-
mation that is not subject to disclosure, cur-
rent legislation completely imposes on the
subject who conducts the interrogation or
other verbal investigative (search) action.
If we proceed from this position, it is more
appropriate to mention provisions of the
Law on the Bar that provide for lawyer
rights.

0. Chepel and A. Habrelian propose to
distinguish the following among the rights
of the lawyer involved by the witness:

“1) Have a meeting with a witness before
the first interrogation in compliance

with the conditions that ensure confi-
dentiality of communication;

2) provide brief consultations to the wit-
ness during interrogation and other
procedural actions;

3) ask, with the permission of investiga-
tor, prosecutor, investigating judge,
court, questions to the participants of
procedural actions;

4) make written statements, complaints,
petitions and other legal documents on
behalf of the witness;

5) appeal procedural decisions, actions or
omissions of the investigator, prosecu-
tor, investigating judge, court;

6) make written comments on correct-
ness and completeness of the records in
the protocol of interrogation and other
procedural actions;

7) get acquainted with the materials of
criminal proceedings that directly re-
late to the rights and legitimate inter-
ests of the witness” .

Note that the list of persons who have
the right to appeal procedural decisions,
actions or omissions of the investigator,
prosecutor, investigating judge, court is ex-
ceptional, as is the list of procedural deci-
sions (actions, cases of inaction) that can
be appealed. In particular, the definition of
procedural decisions and actions (inaction)
that can be appealed during the pre-trial in-
vestigation is contained in Art. 303 of Crim-
inal Procedural Code of Ukraine *. Textu-
al content analysis of this article makes it
possible to generalize that none of its provi-
sions applies to the witness, and even more
so to the person who provides him/her with
legal assistance. In our opinion, the rights

37 Kapnenko B. M. 3asHau. TBip. C. 143—144. URL: https://elar.navs.edu.ua/server/api/core/bit-
streams/8a7880e7-d70e-498e-8026-faeal6ca934b/content (date accessed: 05.02.2025).

38 Yemesnsb O., Fabpensan A. 3asguau. Teip. C. 135. URL: https://previous.scientia.report/index.php/
archive/article/view/1530 (date accessed: 05.02.2025).

39 KpuminanbHUY npouecyanbHui ... . URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text

(date accessed: 02.02.2025).
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of lawyer in this case are due to nature of
procedural action where he is involved to-
gether with the witness, as well as provi-
sions of the Law on the Bar.

Normative uncertainty of the legal
status of a lawyer involved in providing
legal assistance to a witness in criminal
proceedings has led to the emergence of
a number of scientific approaches to solv-
ing this issue. Thus, I. Dubivka proposes
to supplement the current Criminal Pro-
cedure Code Article 66-1: Lawyer who pro-
vides legal assistance to a witness with the
following content:

“1. Lawyer who provides legal assistance
to a witness is a person whose authority is
confirmed in the manner prescribed by Arti-
cle 50 of this Code. 2. The lawyer has the right
to: 1) attend and participate in the conduct
of investigative (search) and other procedural
actions carried out with the participation of
the witness; 2) get acquainted with the con-
tent of the protocols of investigative (search)
actions carried out with the participation of
the witness, make written comments; 3) draw
up on behalf of the witness written statements,
complaints, petitions and other documents of
a legal nature; 4) file a petition for the appli-
cation of security measures to the witness;
5) file complaints against the decisions, ac-
tions, inaction of the investigator, prosecutor
concerning interests of the witness. 3. Lawyer
may be invited by a witness or other persons
at his request or in his interests” *°.

In our opinion, such a proposal is quite
acceptable and deserves support, since
the consolidation of these provisions will
primarily determine the limits of the pow-
ers of the involved lawyer. This legislative
novelty should fundamentally change ex-

isting procedural practice for the better,
given that currently submission of appli-
cations and motions by attorneys-at-law at
the stage of providing legal aid to a witness
in criminal proceedings is often accom-
panied by actions that have no procedural
basis, do not contribute to improving the
quality of investigative (search) actions and
do not have positive results in ensuring
the interests of the client. Such procedural
behavior leads to a delay in the course of
investigative (detective) and procedural ac-
tions, exhaustion of the participants in the
proceedings and the creation of a false im-
pression of quality of legal services provid-
ed to the client. This can lead to the loss of
an important witness for the resolution of
the case and realization of tasks of criminal
proceedings, create the risk of bringing the
witness to criminal liability for misleading
the court or other authorized body (Article
384 of the Criminal Code of Ukraine) #, etc.

Other approaches arise and try to
gain a foothold on this issue in scientific
discourse. Thus, V. Karpenko proposes
to supplement the current CPC Art. 67-2:
Legal Adviser to a Witness that will contain
a list of the rights and obligations of this
person. Among the rights, the scientist de-
fines the following:

“1) Be present during the investigative
(search) and other procedural actions with
witness participation;

2) explain to the witness his right to
refuse to testify about himself, close relatives
and family members, as well as about infor-
mation that is not subject to disclosure;

3) with the permission of investigator,
detective, inquirer or prosecutor, address
questions and comments to the witness;

40 [yb6iekal.B./lisibHiCTb a/[BOKATa B CTAZi1ZOCYA0BOTO PO3CAiAyBAHHS : aBTOped. AUC. ... KAH/.
fopuz. Hayk. Kuis, 2017. C. 13—14. URL: https://elar.navs.edu.ua/jspui/handle/123456789/1750

(date accessed: 05.02.2025).

41 KpumiHaapHUM KozeKc VKpainu Biz 05.04.2001 p. Ne 2341-I1I (3i 3miH. Ta gonos.). URL: https://
zakon.rada.gov.ua/laws/show/2341-14#Text (date accessed: 05.05.2025).
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4) know in connection with what and
in what criminal proceedings the witness was
called;

5) object to illegal actions of the inves-
tigator, detective, inquirer or prosecutor and
demand that objections be recorded in the rel-
evant protocol;

6) get acquainted with the protocols of
investigative (search) and other procedural
actions carried out with witness participa-
tion, as well as submit a petition for amend-
ments, additions and comments to;

7) challenge an interpreter who partici-
pates in the witness interrogation;

8) file a petition for application of secu-
rity measures to a witness and submit other
petitions provided for by this Code;

9) make written statements, com-
plaints, petitions and other legal documents
on behalf of the witness;

10) challenge decisions, actions or omis-
sions of the investigator, detective, inquirer,
prosecutor, investigating judge or court in the
witness interests” *2.

While positively assessing the re-
searcher’s attempts, it should be noted
that the implementation of such a propos-
al requires reforming not only the provi-
sions of criminal procedure legislation,
but the principles of the relevant Law on
the Bar. It should be noted that this ap-
proach is based on V. Tertyshnyk’s concept
of introducing a legal counsel (procedur-
al legal adviser) to the trial, person who
provides professional legal assistance to
awitness in criminal proceedings *. At the
same time, a textual analysis of the provi-
sions formulated by the scholar makes it
possible to note that the interpretation of
the figure of a party to the process provid-

ing legal assistance to a witness has been
expanded and this expansion contradicts
even a number of constitutional princi-
ples. Thus, author notes, in particular, that
a legal aid attorney may be not only a law-
yer, but also his/her assistant, as well as
another legal professional for whom there
are no statutory grounds for disqualifica-
tion from participation in a case *. Thus,
introduction of this concept requires fun-
damental changes that, in our opinion,
will not justify the efforts expended on.

We believe that engaged counsel has
rights that are based on the general princi-
ples of criminal proceedings and apply to
all participants in such proceedings, to all
parties thereto and guarantee compliance
with the criminal procedural form. Such
an advocate has guarantees that apply to
him or her as a participant in the proce-
dural action where he or she participates
together with the witness. In particular,
this concerns the right to be aware of the
reasons for and in connection with the
criminal proceedings in which the proce-
dural action to which he or she is involved
is being conducted, as well as the rights
that he or she may exercise while partic-
ipating in procedural actions: familiarize
himself or herself with the protocols of in-
vestigative (search) and other procedural
actions conducted with his or her partic-
ipation, file motions for amendments, ad-
ditions and comments to these protocols,
and to challenge the interpreter. In addi-
tion, advocate has the powers guaranteed
by the Law on the Bar, lawyer’s profession-
al rights (Article 20), including:

“1) submit advocate requests, including
requests for copies of documents, to the State

42 Kapmenko B. M. 3asHau. TBip. C. 155—156. URL: https://elar.navs.edu.ua/server/api/core/bit-
streams/8a7880e7-d70e-498e-8026-faea06ca934b/content (date accessed: 05.02.2025).
43 TeprumnHuk B. M. 3aznau. TBip. C. 134. URL: http://nbuv.gov.ua/UJRN/vamsup_2017_2_18

(date accessed: 05.02.2025).
44 Tam camo. C. 134—135.
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authorities, local self-government bodies,
their officials and employees, enterprises, in-
stitutions, organizations, public associations,
as well as to individuals (with the consent of
such individuals);

<...>

4) prepare applications, complaints, peti-
tions and other legal documents and submit
them in accordance with the procedure estab-
lished by law;

<...>

8) use technical means, including for
copying case materials where the advocate
provides defense, representation or other
types of legal aid, to record procedural actions
in which he or she participates, as well as the
course of the court session in the manner pre-
scribed by law” *.

Conclusions

Legal status of a lawyer involved in provid-
ing legal assistance to a witness remains
legally undefined, as well as the legal sta-
tus of a lawyer and a representative of per-
son in criminal proceedings. This causes
some controversy in scientific literature
and creates problems in practice. Scien-
tists define differently both the type of ad-
vocacy that he implements in interaction
with a witness and his powers.

Based on the analysis of regulatory
provisions of the criminal procedure leg-
islation and the Law on the Bar, it is de-
termined that an attorney engaged to pro-
vide legal assistance to a witness does not
provide either defense or representation,
so this form of activity should be under-
stood as another type of attorney’s activity.
This means that lawyer does not acquire
a derivative procedural status from the
witness, i.e. does not have the rights of
the witness. At the same time, the lawyer

prevents violations of the witness’s rights,
guarantees inadmissibility of arbitrariness
or abuse of power by representatives of
the security forces, ensures the realization
of procedural interests of the witness, his
or her right to freedom from self-incrimi-
nation, prevention of bringing knowingly
innocent to justice and the use of methods
of psychological pressure, falsification or
fabrication of certain information, things
and documents, etc. Thus, the lawyer in-
volved contributes to realization of many
tasks, but his basic function is to ensure
the protection of procedural interests of
the witness and exercise of his rights.

It is substantiated that involved law-
yer has rights that are based on the gen-
eral principles of criminal proceedings,
and guarantees that apply to him as a par-
ticipant in the procedural action, as well
as the powers guaranteed to him by Law
on the Bar. Despite the support of the posi-
tion on normative consolidation of the le-
gal status of the lawyer involved in the pro-
vision of legal assistance to the witness,
expediency of introducing legal adviser
to the witness (legal attorney / procedur-
al counsel) into criminal proceedings has
been refuted, as this is contrary to consti-
tutional rights.

HapaHHs IpaBHUYO1 JOIIOMOT'Y CBiZIKOBI
Y KpUMiHAJIbHOMY IIPOBA/I;KEHHi:
0c061MBOCTI Ta NPOGIEMHI MUTAHHSA

Mukxkoaa Koaomoiiues

Mema cmammi — 3’acysamu ocobaugoc-
mi 6U3HAYEHHS NPAB0s0z0 Cmamycy adeo-
Kama, 3any4eHoeo 045 HAOAHHS NPAGHUYOL
donomozu. c8i0K08L Y KpUMIHAALHOMY Npo-
8a0XMeHHI, OKpecAUMU NpPoOAeMHI NUMAHHS
ii020 npaxmu4Hoi OisLAbHOCMI. 3ACMOCO8AHO
3azanvHOHayKoel Memodu (aHAAi3 1 cuHmMe3,
CUCTNEMHO20  AHAAI3Y,  /02IKO-CIPYKMyp-

45 TIpo agBoKatypy ... . URL: https://zakon.rada.gov.ua/laws/show/5076-17#Text (date accessed:

05.02.2025).
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HUil, Y3a2aqvbHeHHs, NOPIBHAALHO-NPABOSULL
mouwjo). 3’c08ano, wo npagosuii cmamyc ad-
gokama, 3any4enoeo 0158 HaA0aHHs NPABHUYOL
donomozi c810k081, 00 Cb0200HL 3ANUULAEMbCA
HOPMATMUBHO He BUSHAYeHUM, K i Npasosuil
CMAMyc 3axXUCHUKA ma npedcmasHuka ocoou
Y KPUMIHAALHOMY NPO8ADIHCeHHI, U0 CBOPIOE
niorpyHmsa 045 HAYK080L NMoAeMIKU, 30Kpema
wodo npobremu OKpeceHHs TOS8HO8AdCeHDb
adeokama nid yac 30iCHeHHA NPAKMUYHOL
disnvHocmi. 3’2c08aH0, WO HAYKOBUL NO-pis-
HOMY 8U3HAUAIOMb MAKy OiLAbHICMb 1 NO6-
HO8aviteHHs adgokamad. 3a 3akoHo0ascmeom
Yxpainu adsokam, 3anyuenuil 0aa HadanHa
npasHu1oi donomoeu c8i0kosi, He 30ilicHIOE
aMi 3axucmy, Aaui npedCMAaHUUMed, Mok
maxy gopmy OigavHocmi cAid po3ymMimu 2K
iHwuil eud adeokamcvkoi dianvHocmi: adso-
Kam He Habysac NOXiIOHO20 NMPOYeECYANbHO-
20 cmamycy 610 c8idka, mobmo He mae tiozo
npas. BodHouac adeokam YHeMONAUBIOE
NopyuleHHs Npag ceidka, € 2apaHmom Hedo-
NYcCmMuMoCcmi  ¢8asinas abo nepesuleHHs
108HOBAYCeHb 3 BOKY NpedcmasHukie cua bes-
neku, 3abesnewye peanizayiio NpoyecyansbHux
inmepecig cgidka, 11020 npago Ha c8obody 6id
Camosukpumms, He0ONYUeHHS NPUMIHeH-
HA 3a6100M0 He8UHHO020 00 8i0nosidanvHocmi
il 3acmocysanHs Memodi8 NCUX0A02I4HO20
mucky, ¢anvcugikysanns abo pabpuxysan-
HA OKpemux gidomocmetl, peyell i JOKyMeHmMi8
mouo. Omoice, 3anyuenuil adsokam cnpuse
peanizayii bazamuvox 3a80ans, ae 1ioeo 6aso-
8a (yHKUis Noasede 8 3a0e3neueH l 3aXUcny
npouecyarvHux inmepecis cgioka ii peanizauii
tiozo npas. ObspyHMOBAHO, WO 3anyueHUll ad-
80KaM Mae npasa, Ski 6a3ymuvcs HA 3d2a1b-
HUX 3acadax KpUMIHAALHOZO NpOo8addieHHs,
1 eapanmii, WO NOWUPIOIOMbCA HA HbOZO AK
HA Yy4acHuka npouecyanvhoi 0ii, a maxodc
TIOBHOBAYCEHHS, 2aPAHTNOBAHL TIOMY 3aKOHOM
Ykpainu «IIpo adeokamypy ma adgokamcoKy
disnvhicme». Ilonpu nidmpumxy no3uyii
14000 HOPMAMUBHO20 3AKPIN/IeHHS NPAB08020
cmamycy adeokama, 3ay4eHoz0 01 HA0AHHS
npasHu4oi donomozu c8i0K08i, CMpocmosa-
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HO JoyinvHicms YeedeHHS 00 KPUMIHAALHOZO0
nposadiceHHs maxoeo cyb’ekma, K NpagHu-
uuil KOHCynbmanm ceidka (NpasHu4uil no-
gipeHUll / NpouecyanvHuil 10pUCKOHCYAbINL),
OCKINbKU UYe cynepevums KOHCMUMYYiliHum
npasam.

Katowoei caoea: xpuminanvhe nposa-
OsicerHsy; adsokam; npasHuud 0onomoed; cei-
00K; Mpaso Ha 3axXucm; Npasosuil Cmamnyc.
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