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The parties to criminal proceedings collect and verify evidence us-
ing, in particular, specific expertise and skills of a specialist involved
in conducting relevant procedural actions. Specialist is always an
individual who has rights and freedoms, which violation can result
in the loss of evidence of admissibility. Competition in criminal pro-
ceedings determines focus of efforts on finding the vulnerability of the
opposing party’s evidence. The purpose of this article is to identify
the conditions under which evidence provided by specialist can deter-
mine the issue of admissibility of their use in criminal proceedings.
Achieving such a goal requires combined application of a number of
scientific methods, including dogmatic, hermeneutic and compara-
tive law one. Auxiliary role of a specialist is outlined quite clearly
in the legislation: this is performance of paid work, which cannot
be refused if the engagement is carried out by decision of the court,
investigating judge, investigator or prosecutor. At the same time, lack
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of employment contract, social and compulsory insurance, record of
work experience, etc. of such a specialist is poorly consistent with the
principles of social protection in Ukraine. The paid nature creates
a legal dilemma in the event of a ban on representatives of certain
professions from engaging in other paid activities, in addition to
their main job. Legislation does not provide equal pay for equal work
of specialists. Recent efforts by the legislator to expand the range of
cases of involving a specialist in criminal proceedings have led to the
need to distinguish them by affiliation with a foreign state or inter-
national organization, by specialty and types of work performed. The
above legal conditions relate to the sphere of human rights, and they
cannot be ignored. The current state of regulation of involving a spe-
cialist in criminal proceedings increases the risk of violation of these
rights by the party resorting to such involvement, primarily the pros-
ecution. Possible situational solutions: not involving public servants
or limiting the circle of involved specialists exclusively to employees
of state specialized institutions, accepting the risk of recognizing ev-
idence as inadmissible, changing the government act on the remu-
neration of specialists with the introduction of complexity (scientific
content, safety, hygiene, etc.) of works as the main criterion (and not
the level of salary at the specialist’s main workplace) and/or involv-
ing exclusively persons with an equal level of remuneration, etc. are
half-baked and only emphasize the expediency of a systematic review
of the institution of a specialist in criminal proceedings.

Keywords: forced labor; other paid activities; specialist involve-
ment; evidence admissibility.

Research Problem
Formulation

vestigator, or examining magistrate. Under
certain formal circumstances and in the case
of involvement of certain categories of per-

Specialist is a participant in procedural
criminal legal relations. Unlike the parties
to criminal proceedings, such participation
is not a consequence of his behavior and is
not caused by a criminally unlawful infringe-
ment of his rights or interests. He is not a par-
ticipant in such legal relations due to his pro-
fessional duties (as opposed to investigator,
judge, or court secretary). A specialist is sit-
uationally involved by an authorized person
because he has special knowledge and skills.
However, procedural result of such involve-
ment is determined not only by effectiveness
of the work performed by the specialist to
meet the needs of the court, prosecutor, in-
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sons, specialist participation in procedural
actions can become a basis for recognizing
evidence as inadmissible and procedural ac-
tions as illegal. The key factors of such risk
are the involuntary involvement, paid nature
of the work, limited powers of the specialist
and the entities that perform their proce-
dural role with his help. The legislation that
should be taken into account when involving
a specialist in criminal proceedings does not
contain obvious and insurmountable con-
flicts, but instead has a number of specifics,
exceptions to the general rule, which disre-
gard provokes the above-mentioned risk in
practical activities.
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Analysis of Essential Researches
and Publications

Consideration of the problem of admis-
sibility of evidence in criminal proceed-
ings obtained through the involvement of
a specialist is significantly facilitated by
scientific developments on individual as-
pects of the issue raised. The procedural
aspects of involving a specialist in criminal
proceedings were investigated, in partic-
ular, by N. Rohatynska and Yu. Pidhoro-
detska (advantages of involving special-
ist) 1; Ye. Demidova (specifics of specialist
interrogation) % O. Kuvshynov 3, Ye. Kom-
panets * (evidentiary properties of the
specialist’s conclusion).Scientific and the-
oretical basis of our research was formed

by the way of research papers of special-
ists in the field of international and labor
law: O. Voytenko (noted the differences
between compulsory and forced labor,
relying on the work of V. Zhernakov and
O. Protsevskyi) °, T. Parpan (developed the
ideas of O. Stasiv, S. Plaskach, O. Starchuk,
A. Orlean and outlined the international le-
gal obligations of Ukraine to abolish forced
labor) ¢, L. Vakariuk (summarized the rele-
vant practice of the European Court of Hu-
man Rights, hereinafter referred to as the
ECtHR) 7. V. Yeremenko 8, devoted scientific
research to identifying elements of forced
labor in legislative acts, and the categories
of persons vulnerable to such coercion are
discussed in the publications of N. Hladka

and O. Yakovets °, T. Lutskyi and I. Hazdai-
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ka-Vasylyshyna !°. The science deals with
the topic of procedural coercion ! and the
legal effects of a ban on engaging in other
paid activities, in addition to the main job,
by certain categories of persons .

Article Purpose

Identify conditions under which the evi-
dence provided by the involved specialist
can raise the issue of admissibility of their
use in criminal proceedings.

Research Methods

A number of scientific methods have been
applied, including dogmatic, hermeneutic,
comparative legal one, extrapolation and
analogy.

Main Content Presentation

Involvement in criminal proceedings of
a specialist, that is, a person with spe-
cial knowledge and skills (paragraph 1 of
Part 1 of Art. 71 of the Criminal Procedural
Code of Ukraine ) contributes to a prompt
and complete investigation and trial. The
application of this knowledge is part of the
collection and verification of evidence. Re-

quirements for admissibility of evidence
are strict.

Thereby the subject of quite detailed
regulation was, among other things, the
procedure for applying (for obtaining and
verifying evidence) the above-mentioned
knowledge and skills. The Criminal Pro-
cedural Code of Ukraine provides for the
rights and obligations of specialists, deter-
mines the content of the work performed
by them, cases in which a specialist pro-
vides evidence independently, as well as
the conditions under which he is a second-
ary participant in the procedural action. At
the same time, an analysis of the relevant
norms of the Criminal Procedural Code
of Ukraine and their comparison with the
provisions of other laws and international
treaties of Ukraine forces us, along with the
advantages of involving a specialist, to take
into account the legal nature of his par-
ticipation in a broader sense than follows
from the norms of the Criminal Procedural
Code of Ukraine alone. Imperative nature
of the decision to involve him does not have
legal precedence over the primacy of hu-
man rights stipulated by the Constitution
of Ukraine *. Participation in procedural
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actions by certain categories of specialists
can negatively affect admissibility of ob-
tained evidence. Procedural risks in crim-
inal proceedings are accompanied by invit-
ing a specialist to take actions whose rules
do not clearly stipulate this involvement.

Types of procedural actions involving
a specialist are limited

One of the recent innovations in Criminal
Procedural Code of Ukraine has been the
expansion of the powers of specialists . In
the explanatory note to the relevant legisla-
tive initiative, changes are justified by the
need to overcome the following problems:
long terms of pre-trial investigation; slow
adoption of procedural decisions; work-
load of forensic science institutions; lack of
a sufficient number of experts conducting
forensic, immunological, cytological, ge-
netic, construction, ballistic ones and explo-
sive examinations . The proposed changes
should contribute to the pre-trial investiga-
tion of criminal offenses against peace, hu-
man security, and international law V. In
general, clarification of the norms relating
to specialists in criminal proceedings direct-
ly affects the issues of collecting and verify-
ing evidence, such as:
« documents as one of the sources of
evidence in criminal proceedings
(Part 2 of Article 84 of Criminal Pro-
cedural Code of Ukraine) include
“certificates, conclusions and other
documents of specialists” (Clause 5 of

Part 2 of Article 99 of Criminal Pro-
cedural Code of Ukraine) %,

« receipt of a certificate, conclusion
of a specialist may occur within the
inspection of the scene at the stage
of pre-trial investigation in “urgent
cases” (Part 3 of Art. 214 of Criminal
Procedural Code of Ukraine) ° before
entering information into Unified
Register of Pre-trial Investigations.

Unlike the expert conclusion that is an
independent type of sources of evidence,
the conclusion, certificates and other docu-
ments of the specialist belong to such a type
of sources of evidence as the document
[Hereinafter highlighted by us.— Auth.].

As noted above, given the innovations
(amendments to Part 3 of Art. 214 of Crimi-
nal Procedural Code of Ukraine), such
evidence can be obtained at the stage of
pre-trial investigation, which is carried out
before the entry of information in the Uni-
fied Register of Pre-Trial Investigations®.
Therefore, all further evidence in crimi-
nal proceedings will most often be some-
how derived from the primary evidence
in the form of a protocol of inspection of
the scene drawn up with the involvement
of a specialist or a certificate (conclusion)
provided, again by a specialist. This makes
necessary to consider the issue of admissi-
bility, legality of obtaining such evidence
with all meticulousness.

Since the inspection of (terrain, prem-
ises, etc., Part 1 of Article 237 of the Crim-

15 IIpo BHeceHHa 3MiH A0 Kozekcy VkpaiHM mpo aAMiHiCTpaTHBHI IPaBONOPYILIEHHS,
KpuminasbHoro Ta KpuMiHaJIBHOIO IIPOIIECYaNbHOTO KOZEKCiB VKpaiHU IOZO ONTHMI3allii
JiSIBHOCTI creniaicTiB y KpuMiHATPHOMY IIPOBapKeHHi : 3akoH Vkpainu Biz 09.10.2024 p.
Ne 4009-IX. URL: https://zakon.rada.gov.ua/laws/show/4009-20#n19 (date accessed: 06.01.2025).

16 IIpoexT 3aKOHYy IIpO BHECEHHs 3MiH 70 KpHMMiHAJIBHOIO IIPOIECYaJbHOTO KOZEKCY YKpaiHu
3METOIO OIITUMI3allii 3a/Iy4eHH CIIe i aIiCTiB TiZl 9ac 0CyZ0BOro po3CcIifyBaHH Biz 20.09.2023 p.
Ne 10075. URL: https://itd.rada.gov.ua/billinfo/Bills/Card/42822 (date accessed: 24.01.2025).

17 Tam camo.

18 KpuMiHATBHUH MPOLIECYaTbHUH KOJEKC ...
17#Text (date accessed: 06.01.2025).

19 Tawm camo.

20 Tam camo.
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inal Procedural Code of Ukraine) is an in-
vestigative (search) action, a protocol must
be drawn up based on its results (in partic-
ular, if there are statements from persons
in whose presence the inspection is being
carried out, Part 4 of Article 237 of the
Criminal Procedural Code of Ukraine) 2.
Protocols of procedural actions, annexes
to them, as well as media on which proce-
dural actions are recorded, belong to doc-
uments (Part 3 of Part 2 of Article 99 of the
Criminal Procedural Code of Ukraine), as
well as “materials of photography, sound re-
cording, video recording and other media (in-
cluding computer data)” (Part 1 of Part 2 of
Article 99 of the Criminal Procedural Code
of Ukraine) %; mentioned categories of doc-
uments are separated from the rest - the
aforementioned certificates, conclusions
and other documents of specialists (Part 5
of Part 2 of Article 99 of the Code of Crim-
inal Procedure). Participation of a spe-
cialist can consist in creating documents,
as well as in assisting in performance of
procedural actions that ensure the receipt
of evidence, primarily material and in the
form of other documents, in particular,
protocols in the annexes containing expla-
nations of the specialists involved in such
action (clause 2 of Part 2 of Article 105 of
the Code of Criminal Procedure), special-
ly made copies, samples of objects, things
and documents, as well as photo tables, di-
agrams, casts, computer data carriers and
other materials that explain the content
of the protocol (clauses 1 and 4 of Part 2 of
Article 105 of Criminal Procedural Code of
Ukraine), since a specialist “can be involved

21 KpuMiHaIbHUI NIPOIECYATbHUHN KOZEKC ... .

17#Text (date accessed: 06.01.2025).
22 Tawm camo.
23 Tawm camo.
24 Tawm camo.
25 Tawm camo.
26 Tawm camo.
27 Tawm camo.

to provide direct technical assistance (taking
photographs, drawing up diagrams, plans,
drawings, selecting samples for examination,
etc.) by the parties to criminal proceedings
during pre-trial investigation and by the court
during the trial” (clause 2 of Article 71 of the
Code of Criminal Procedure) .
Independent procedural source of ev-
idence in criminal proceedings is the ex-
pert’s conclusions. At the same time, this
type of evidence can be obtained with the
participation of a specialist. Thus, foren-
sic expert has the right to file a motion to
provide additional materials and samples
(clause 2, Part 3, Article 69 of Criminal Pro-
cedural Code of Ukraine), but he does not
have the right to collect materials for an ex-
amination on his own initiative (Part 4, Ar-
ticle 69 of the Criminal Procedural Code of
Ukraine) . The expert provides a descrip-
tion of the obtained materials in the con-
clusion (clause 5, Part 1, Article 102 of the
Code of Criminal Procedure)®. Although
materials and samples are not identical, fo-
rensic expert is probably prohibited from
collecting samples on his own; obviously,
the obtained samples should be described
in the expert’s conclusion. If the examina-
tion is ordered by the court, it is the court
or a specialist involved on its behalf who
selects samples for its conduct (Part 1,
Article 245 of the Code of Criminal Proce-
dure) *. The expert’s conclusion cannot be
based on evidence deemed inadmissible
by the court (Part 5, Article 101 of Criminal
Procedural Code of Ukraine)?. Therefore,
additional samples provided in accordance
with his request (in particular, those select-

URL: https://zakon.rada.gov.ua/laws/show/4651-
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ed by the specialist) should meet admissi-
bility criteria.

The evidence obtained with involve-
ment of a specialist also includes duplicates
of the document and copies of information
made by the investigator, prosecutor, in
particular computer data containing infor-
mation (automated), electronic communi-
cation, information and communication
and computer systems and their integral
components (Part 4 of Article 99 of the
Criminal Procedural Code of Ukraine) %.

Thus, activities of a specialist in crimi-
nal proceedings ensure the receipt of ma-
terial evidence and documents (drawn up
both by the specialist himself and as a re-
sult of the procedural actions in which he
is involved), as well as expert conclusions.

Possibility of involving (participating)
a specialist is provided for by the proce-
dures for conducting a number of proce-
dural actions (paragraphs 4 and 5 of Part 2
of Article 168, Part 8 of Article 228, Part 1
of Article 236, Parts 3 and 7 of Article 237,
Part 2 of Article 240, part 2 of Article 241,
part 1 of Article 245, Parts 2 and 5 of Arti-
cle 245-1 of Criminal Procedural Code of
Ukraine) and his participation is accept-
able during covert investigative (search) ac-
tions (Part 1 of Article 262, Parts 1 and 3 of
Article 266 of the Criminal Procedural Code
of Ukraine) #, which leads us to think about
a certain restrictive effect. Thus, in the Code
of Civil Procedure, general provisions on
the procedural status of a specialist (Part 2
of Article 71 of the Code of Civil Procedure)
are supplemented by special provisions

28 KpuMiHaJIbHUI NpoIecyalbHUH KOZAEKC ... .

17#Text (date accessed: 06.01.2025).
29 Tawm camo.
30 Tam camo.
31 KoHcTurymisa

Vkpainu URL:

on the procedure for conducting specific
procedural actions with his involvement
(participation) *. These special provisions
exclude the possibility of a dispute regard-
ing the legality of the involvement or par-
ticipation of a specialist in these actions.
However, the remaining norms regarding
procedural actions do not contain the cor-
responding “guarantees”. The rights of the
prosecution (which consists exclusively of
state bodies and their officials) are not sub-
jectto an expanded interpretation (Part 2 of
Article 19 of the Constitution of Ukraine) 3,
therefore, here one should be guided by
the principle “if something is missing in the
law, it should be assumed that it is intention-
al” (from the Latin. Casus omissus pro omisso
habendus est, missed case should be consid-
ered to have been missed intentionally) *.
That is why the involvement of a special-
ist in the remaining procedural actions
mentioned is hardly permissible. In other
words, the involvement, application, in-
vitation, participation of a specialist can
be considered carried out on the basis,
within the limits of the powers and in the
manner provided for by the Constitution
and laws of Ukraine, only when the right
to such involvement is directly stipulated
by the norm on the procedure for con-
ducting an investigative (detective), covert
investigative (detective), or other proce-
dural action. Where there is no relevant
clarification, authority to involve a spe-
cialist may become the subject of dispute.
Thus, a specialist participates in the study
of information already obtained through

URL: https://zakon.rada.gov.ua/laws/show/4651-

https://zakon.rada.gov.ua/laws/show/254%D0%BA/

96-%D0%B2%D1%80#Text (date accessed: 06.01.2025).
32 KyusHucwkuii C. YoMy mpakTuka BepxoHoro Cyay YkpaiHu He € 000B’s13koBoo / IIpaBo 0e3
BoAu i Opyay : Oisor. 2019. URL: https://kuniansky.com.ua/all/omitted-case-canon/ (date ac-

cessed: 27.01.2025).
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the use of technical means (Parts 1 and
3 of Article 266 of the Code of Criminal
Procedural Code of Ukraine), but not in
its covert receipt by these same means; in
obtaining samples for examination (Part 1
of Article 245 of the Criminal Procedur-
al Code of Ukraine) but not in the covert
receipt of samples necessary for compar-
ative research (Article 274 of the Code of
Criminal Procedure); in a search (of a per-
son’s home or other property — Part 1 of
Article 236 of the Code of Criminal Pro-
cedure) or an inspection (of premises,
premises, things, etc., Part 1 of Article 237
of the Code of Criminal Procedure), but
not in the examination of a corpse and
its exhumation (Articles 238, 239 of the
Code of Criminal Procedure) and not in
the examination of publicly inaccessible
places, homes or other property of a per-
son (Part 1 of Article 267 of the Criminal
Procedural Code of Ukraine); in an in-
vestigative experiment (Article 240), but
not in a special investigative experiment
(clause 3 of Part 1, Part 5 of Article 271 of
the Code of Criminal Procedure) *. There
is no clear basis for involving a specialist
in some covert investigative and detective
actions, the nature of which requires the
subject of their conduct to apply both spe-
cial knowledge and skills: establishing the
location of radio equipment (Article 268 of
the Criminal Procedure Code), monitoring
bank accounts (Article 269-1 of the Crimi-
nal Procedure Code) or special production
of things and documents, creation and
use of specially formed enterprises, insti-
tutions, organizations (Article 273 of the
Criminal Procedure Code) *, etc.
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Specialist can provide documents
only on certain issues

Excessive certainty narrows not only the
types of procedural actions discussed
above, but also the subject of the conclu-
sion or certificate of a specialist. Taking
into account the amended Part 2 of Art. 71
of Criminal Procedural Code of Ukraine *,
such provision has clear documentary
forms: conclusions in the pre-trial investi-
gation of criminal offenses; conclusions or
certificates on the identification of a person,
weapons, ammunition, explosives, explo-
sive devices, traces of an explosion or shot,
narcotic drugs, psychotropic substances,
their analogues and precursors, potent
medicines; certificates on taking readings of
technical devices and technical means that
have the functions of photo, filming, video
recording, or means of photo, filming, vid-
eo recording.

In addition, a clarification (and there-
fore a restriction) has been applied to for-
eign specialists: “If necessary and if there are
grounds, a specialist in the field of chemical,
biological, radiation, nuclear or other weap-
ons can be involved from a foreign state or in-
ternational organization” (new paragraph 2,
Part 1, Article 71 of Criminal Procedural
Code of Ukraine) *. If before the amend-
ments, specialists were not divided into for-
eign and national, now such a division has
appeared, along with impossibility of in-
volving foreign specialists from other than
mentioned fields. In addition, the above
construction links the involvement of such
a specialist with the combined condition of
necessity and grounds, although in the gen-
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eral procedure for involving a specialist
such conditions are not even mentioned,
which seems to be a technical and legal
drawback of the special prescription. The
list of types of weapons seems to be imper-
fect in this construction. On the one hand,
it is casual, on the other hand, it is open.
The mentioned types of weapons nuclear,
chemical one, etc. do not coincide with
the provisions of the articles of the Special
Part of the Criminal Code of Ukraine (here-
inafter referred to as the Criminal Code):
weapons of mass destruction (Articles 209-
1, 439 and 440), explosives (paragraph 2 of
the note to Article 260), military (note to Ar-
ticle 402), as well as radioactive materials
(Articles 262 and 265), war materials (Arti-
cle 410), radioactive, chemical, biological,
etc. materials, substances, objects (Arti-
cle 261) ¥. In addition to those belonging to
other weapons: firearms (Article 201, note
to Article 258-4, paragraph 2 of the note to
Article 260, Article 262, Part 1 of Article 263,
Articles 263-1 and 264 of the Criminal Code)
and cold weapons (Part 2 of Article 263,
Part 4 of Article 296 of the Criminal Code) *
apparently, the mandate of foreign experts
(from a review of Part 1 of Article 71 of the
Criminal Code ¥) covers the types of weap-
ons mentioned in the additions to Part 2 of
Article 8 of the Rome Statute of the Interna-

tional Criminal Court and the use of which
constitutes a war crime “weapons, the main
effect of which is to cause injuries with frag-
ments that are not detected in the human body
by X-rays” and “laser weapons™®. It could
be objected that the Criminal Code refers
to objects and instruments of committing
a criminal offense, and Article 71 of the
Criminal Procedural Code of Ukraine re-
fers to areas of specialization “. If the latter
is available, for example, a specialist in the
field of biological weapons will, of course,
be useful for collecting and verifying evi-
dence, for example, regarding violations
of the rules for handling microbiological
or other biological agents or toxins (Arti-
cle 326 of the Criminal Code) or regarding
an attack on facilities where biological ma-
terials are manufactured, stored, etc. (Ar-
ticle 261 of the Criminal Code)“. However,
even with such an assumption, the involve-
ment of a specialist (not only a foreign one)
will have limited forms, because, in view of
the new clause 9 of Part 4 of Art. 71 of the
Code of Criminal Procedure, the subject of
expert reports and conclusions is the iden-
tification, in particular, of weapons, ammu-
nition, explosives and devices, traces of an
explosion or shot, but not agents, toxins or
materials ®. Therefore, such an expert can
be involved in procedural actions, but con-
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clusions and reports on relevant issues can-
not be required from him.

It is necessary to distinguish procedural
actions involving specialist (carried out by
the Parties to the criminal proceedings, in
particular, the prosecutor and the investi-
gator) from involvement of a specialist to
provide certificates and conclusions when
the specialist creates evidence (in order to
preserve information about tangible ob-
ject: Part 1 of Art. 99 of the Criminal Proce-
dural Code of Ukraine*), but this creation
cannot be considered a procedural action,
since this procedure is not regulated by the
Criminal Procedural Code of Ukraine * and
is carried out by a person who does not be-
long to any of the parties to the criminal
proceedings or the court. In both cases,
there is a place of involvement limited to
foreign specialists with weapons issues.

It would seem that it is necessary to dis-
tinguish between involvement and participa-
tion: this would allow us to distinguish the
thematically limited involvement of foreign
specialists from possible other forms of
their participation in criminal proceedings.
Thus, it is precisely the participation of
a specialist that is referred to in the norms
on the procedure for a search (Part 1 of Ar-
ticle 236 of the Criminal Procedural Code
of Ukraine), inspection of the area, prem-
ises, things, documents and computer data
(Part 3 of Article 237 of the Criminal Proce-
dural Code of Ukraine), investigative exper-
iment (Part 2 of Article 240 of the Criminal
Procedural Code of Ukraine), examination

44 KpuMiHaIbHUH IIPOIECYIBHUH KOJEKC ... .

17#Text (date accessed: 06.01.2025).

of a person (Part 3 of Article 241 of the
Criminal Procedural Code of Ukraine), tak-
ing readings from technical devices and/
or means (Part 2, Part 5 of Article 245-1 of
the Criminal Procedural Code of Ukraine),
examination of correspondence (Part 1 of
Article 262 of the Criminal Procedural Code
of Ukraine), investigation of information
obtained in the event of the use of technical
means (Part 1 of Article 266 of the Criminal
Procedural Code of Ukraine, and judicial ex-
amination on the spot (Part 1 of Article 361 of
the Criminal Procedural Code of Ukraine) .
However, comparing Part 3 of Article 237 of
the Code of Criminal Procedure (invitation
and participation of a specialist) with Part 7
of the same article (rights of involved special-
ist) indicates that at least in this case we are
talking about the synonymy of participation
and involvement ¥. Accepting the opposite
and applying such a logical technique as re-
duction (reduction) to the absurd (from the
Latin: reductio (reductiones) ad absurdum) *
would give us an obviously false statement
that the participation of an invited specialist
does not create for him the rights that the
involved specialist has. In addition, the par-
ticipation of a person as a specialist in the
proceedings excludes his participation in
such proceedings as a judge, investigating
judge, juror (Part 2 of Part 1 of Article 75 of
the Code of Criminal Procedure), investi-
gator, prosecutor, inquirer (Part 2 of Part 1
of Article 77 of the Code of Criminal Proce-
dure), defense attorney or representative
(Part 1 of Article 78 of the Code of Criminal
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Procedure) “. The approach of refusing to
grant a motion for recusal, based, for ex-
ample, on the fact that the person in these
proceedings did not participate, but only
provided references (conclusions) as a spe-
cialist or was involved in the conduct of pro-
cedural actions (and not participated in), is
unlikely to withstand criticism. Therefore,
again, by bringing to absurdity the conse-
quences of accepting the above distinction
between participation, involvement and pro-
viding (conclusions, references) within the
limits of the institute of recusal in criminal
proceedings, it is possible to determine the
content of the participation of a specialist
in it. In addition, payment of remunera-
tion for the work performed is included in
the costs associated with the involvement,
in particular, of a specialist (Parts 2, 4, 5 of
Article 122 of Criminal Procedural Code of
Ukraine %), therefore, in the case of a sep-
arate interpretation, the specialist should
not receive remuneration for providing ref-
erences or conclusions. However, this is not
the case: the aforementioned provision is
also participation in criminal proceedings.
Other forms of participation (and therefore
paid engagement) of a specialist should be
recognized as providing oral consultations,
written explanations during the examina-
tion of evidence by the court (Article 360 of
the Code of Criminal Procedure), clarifying
information contained in audio and video
recordings (Article 359 of the Code of Crim-
inal Procedure), as well as opinions or con-
clusions of the person giving testimony that
are useful for a clear understanding of the
testimony and are based on special know-
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ledge (Parts 6 and 7 of Article 95 of the Code
of Criminal Procedure) *'.

Thus, the order to involve foreign spe-
cialists in criminal proceedings strength-
ened capacity of the pre-trial investigation
only in a rather narrow direction. Involve-
ment of such specialists by the prosecution
outside their legally specified function may
fall under one of the cases of inadmissibil-
ity of evidence, namely their receipt “after
the initiation of criminal proceedings through
the exercise by the pre-trial investigation bod-
ies or the prosecutor’s office of their powers not
provided for by this Code to ensure the pre-tri-
al investigation of criminal offenses” (para-
graph 2, part 3, Article 87 of the Criminal
Procedural Code of Ukraine) 2.

Anti-corruption and labor legislation
define special rules for the involvement
of certain categories of persons

as specialists in criminal proceedings

The status of a specialist in criminal pro-
ceedings, procedure for his involvement is
provided for by a number of articles of the
Criminal Procedural Code of Ukraine. How-
ever, the norm of law may not only not co-
incide with the components of a regulatory
legal act (Article, Part of an article), but is
not always fully reflected in the text of one
such act **. The above creates a basis for the
statement that the provisions of Criminal
Procedural Code of Ukraine do not contain
an exhaustive regulation of the procedure
for involving a specialist in criminal pro-
ceedings, that a holistic norm also consists
of provisions from other sources of law, in
particular those that are not focused on the
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procedural status of subjects of legal rela-
tions and are of a more general nature. If
so, then application of only Criminal Pro-
cedural Code of Ukraine in the matter of in-
volving a specialist may lead to a violation
of the principles of criminal proceedings
and other unacceptable consequences, be-
cause in this case it would be a question of
applying only part of the norm, half-heart-
edness, selectivity. Specialist in criminal
proceedings ensures the receipt and pro-
duces evidence himself by performing
certain works, practical application of
specific expertise and skills available to
him and relevant to the subject of proof.
Thereby constituent norms on his involve-
ment can be contained in regulatory legal
acts, which are usually not considered as
sources of criminal procedural legislation
due to belonging of the general content
of such acts to other areas: constitutional,
labor, military, administrative law, educa-
tion legislation, etc. A broad approach, in
which a norm of law can go beyond the
limits of a regulatory legal act (and in the
context of the rule of law be determined
by other sources of law), does not simplify
law enforcement, as it blurs and makes the
range of sources of virtually any legal norm
incomprehensibly wide. Instead, enforce-
ment cannot consist in fulfilling “almost”
all the provisions of a norm or in “most-
ly” fully satisfying its requirements, which
necessitates the need to ensure that the
addressees of the norms master the entire
range of relevant sources.

In particular, the issue of a specialist’s
remuneration deserves separate consider-
ation. Possibility of its payment implicitly
limits the circle of specialists whose in-
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volvement is legal. Thus, a specialist has
the right to “receive remuneration for the
work performed and reimbursement of expens-
es related to his involvement in criminal pro-
ceedings” (clause 5, Part 4, Article 71 of the
Criminal Procedural Code of Ukraine) *.
Leaving aside the reimbursement of ex-
penses, let us focus on the fact that such
remuneration should be paid for the work
performed, if it is not an official duty
(Part 4, article 122 of the Criminal Proce-
dural Code of Ukraine) . Therefore, this is
a paid activity. At the same time, subjects of
responsibility, under the Law of Ukraine:
On Prevention of Corruption (in particular,
but not exclusively, persons authorized to
perform state functions, for example, offi-
cials and service personnel of state bodies),
are prohibited from “engaging in other paid
activities (except for teaching, scientific and
creative activities, medical practice, instructor
and refereeing practice in sports) or entre-
preneurial activities” (clause 1, Part 1, Arti-
cle 25 of this Law with reference to clause 1,
Part 1, Article 3 thereof) *. And although
the above-mentioned prohibition is not
absolute, as evidenced by the construction
“unless otherwise provided for by the Consti-
tution or laws of Ukraine” ¥, and the Crim-
inal Procedural Code of Ukraine belongs
precisely to laws, this Code does not con-
tain a special permit for the performance
of paid activities. For their part, the excep-
tions to the ban, teaching, scientific and
creative activities, medical practice, sports
instructor and refereeing practices are not
fully applicable to the activities of special-
ists, because the distinguishing feature of
a specialist is the ability to operate with
existing special knowledge and skills, and

URL: https://zakon.rada.gov.ua/laws/show/4651-

56 IIpo 3amobiraHHsA Kopymuii : 3akoH YkpaiHu Big 14.10.2014 p. Ne 1700-VII (3i 3MiH. Ta ZOMOB.).
URL: https://zakon.rada.gov.ua/laws/show/1700-18#n26 (date accessed: 06.01.2025).

57 Tawm camo.

23



Theory and Practice of Forensic Science and Criminalistics. 2025. Issue 1 (38)

ISSN 1993-0917

e-ISSN 2708-5171  https://khrife-journal.org/index.php/journal

not, for example, obtaining new knowledge
and/or finding ways to apply it (definition of
scientific activity under Clause 12, Article 1
of the Law of Ukraine: On Scientific and Sci-
entific-Technical Activities %) or “activity in
the creation, interpretation and performance
of works” (the definition of creative activity
under Clause 21, Part 1, Article 1 of the Law
of Ukraine: On Culture *).

A person who, despite the prohibition,
has performed (by performing the proce-
dural duties of a specialist) “other” paid
work, cannot be considered a violator of
the above anti-corruption prohibition,
since the mechanism of preliminary (be-
fore the commencement of the paid activ-
ity) refusal to perform duties is exhausted
by cases of disqualification of a special-
ist; a specialist must follow instructions
and instructions. The possible refusal of
the remuneration by the person himself
does not eliminate the fact that payment
(possibility of payment) for such activities
is provided for by law. The interpretations
of the Law of Ukraine: On Prevention of Cor-
ruption provided by the NAPC in this regard
are quite clear:

“The restriction specified in paragraph 1 of
Part 1 of Article 25 of the Law is not focused on
remuneration based on the results of its activities
other than the performance of the functions of
the state or local self-government, namely, on
engaging in such activities that are paid or can
be paid.

Consequently, the fact that a person engages
in another paid activity (the conditions for carry-
ing out certain activities on a paid or gratuitous
basis may be determined, inter alia, by law, em-
ployment or other agreement, charter and oth-
er documents of a legal entity), regardless of the
financial results of such activities, will indicate
a violation of these requirements of the Law” .

Since the person is involved as a spe-
cialist not by his own decision, the issue of
bringing him to administrative responsibil-
ity under Art. 172-4: Violation of restrictions
on concurrent and concurrent with other ac-
tivities of the Code of Ukraine on Admin-
istrative Offenses (does not arise due to
the absence of the offense, in particular
the subjective party ®. At the same time,
impossibility of bringing to justice for the
commission of a certain act is not at all
equal to its legality.

According to Part 1 of Article 67 of the
Law of Ukraine: On Prevention of Corruption,
decisions taken in violation of the require-
ments of this Law are subject to cancella-
tion by the body or official authorized to
make or cancel them; such decisions may
also be declared illegal in court (upon the
application of an interested individual, asso-
ciation of citizens, legal entity, prosecutor,
state authority, in particular the National
Agency, local self-government body) . This
norm can be fully extended to decisions tak-
en under the Code of Criminal Procedure,
since “the criminal procedural legislation of
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Ukraine consists of <...> this Code and other
laws of Ukraine” . Despite preponderance
of the Code of Criminal Procedure over oth-
er regulatory legal acts, the provisions of
which relate to criminal proceedings (Part 3
of Article 9 of Criminal Procedural Code of
Ukraine), there is no conflict of procedural
and anti-corruption laws as such: they com-
plement each other *.

Correlation between the right to work
and imperative nature of the decision
to involve a person as a specialist

is important

According to Part 1 and 3 of Article 43 of
the Constitution of Ukraine, “everyone has
the right to work which includes opportunity
to earn a living by work that he freely chooses
or to which he freely agrees”, and “the use of
forced labor is prohibited. Military or alterna-
tive (non-military) service, as well as work or
service performed by a person under a sentence
or other court decision or in accordance with
the laws on martial law and on a state of emer-
gency, shall not be considered forced labor” .
In Article 2 of the Convention on Forced
or Compulsory Labor (hereinafter referred
to as Convention No. 29), forced or compul-
sory labor is defined as “any work or service
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which is exacted from any person under men-
ace of any penalty and for which the said per-
son has not offered his services voluntarily” .
The Constitution of Ukraine prohibits only
forced labor, while Convention No. 29 pro-
hibits compulsory labor, and in Part 2 of
Article 2 it stipulates exceptions to this defi-
nition: ordinary civic duties of citizens (b);
execution of a sentence passed by a judicial
body (c); small community work (e) . While
considering nature of the involvement of
a specialist, some of the exceptions can be
rejected (for example, small community
work).

It is worth noting that Convention No. 29
does not so much prohibit as limit the scope
of forced labor (its abolition is ensured by
another Convention ). At the same time,
another international treaty of Ukraine con-
tains the same prohibition: according to
Part 2 of Article 4 of the European Conven-
tion on Human Rights (hereinafter referred
to as the ECHR), “no one shall be required to
perform forced or compulsory labor” ®. Like
Convention No. 29, the ECHR provides for
exceptions. They differ somewhat in text, as
do Part 3 of Article 4 of the ECHR and Part 3
of Article 43 of the Constitution of Ukraine ™.
In particular, there is a significant difference
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regarding acceptable coercion by court de-
cision: in Article 2 of Convention No. 29 and
Subparagraph “a” of Part 3 of Article 4 ECHR
refers to permissible “work which is normally
required during <...> period of detention or con-
ditional release”, in paragraph “c” of Part 2 of
Article 2 of Convention No. 29 about work
or service required as a result of a sentence,
while in the Constitution of Ukraine on sen-
tence or other court decision . On the other
hand, the Constitution of Ukraine does not
exempt work or service “which is part of nor-
mal civic duties” (paragraph “d” of Part 3 of
Article 4 ECHR) 2. Due to this difference, the
same action can be considered a violation of
the law (after all, the current international
treaties of Ukraine, the consent to which was
granted by the Verkhovna Rada of Ukraine
are part of the national legislation, and their
texts are an integral part of the laws on their
ratification - Part 1 of Article 9, Part 1 of Arti-
cle 19 of the Law of Ukraine: On Internation-
al Treaties of Ukraine ™), but not a violation
of the constitutional right to work itself. It
is also worth considering whether the work
of a specialist is not a “normal” civic duty.
Thus, the European Commission and the
ECHR call “normal civic duties” works and
types of service that have something in com-
mon with specialist activities: participation
in a jury trial, firefighter service or payment

of a monetary contribution instead, free
medical consultations, emergency medical
care ™, etc.

ECHR used Convention No. 29 to form
its own position on the content of the pro-
hibition specified in Part 2 of Article 4 of the
ECHR 7, the key components of which: co-
ercion can be not only physical, but also any
work; coercion can take the form of a threat
of any punishment; work is needed con-
trary to the will of the person concerned, for
whom she did not offer her services 7.

Regarding the latter aspect, we note
that the Criminal Procedural Code of
Ukraine does not provide for the consent
of a person who is involved as a specialist,
even when it comes to an “invitation” to
participate in a procedural action. We can-
not speak of “tacit consent” (lack of objec-
tion by the specialist to his involvement),
since the relevant appeal can be expressed
only after the pre-trial investigation, and
therefore, in a significant number of cases,
after the work has been performed. The of-
fer of his services by the person involved is
not provided for in the case of a specialist.
The situation with an expert is somewhat
different: certified forensic experts who
are not employees of state special institu-
tions are included in the relevant Register
on the basis of an application (clause 7 of

71 KouBeHIIisa mpo nmpuMycoBy ... . URL: https://zakon.rada.gov.ua/laws/show/993_136#Text (date

accessed: 06.01.2025) ; KoHBeHIis PO 3aXUCT NPaB JIOAUHU ...
gov.ua/laws/show/995_004#Text (date accessed: 06.01.2025) ; KonctuTynis VkpaiHu ...

. URL: https://zakon.rada.
. URL:

72

73

74

75

76

https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text (date accessed:
06.01.2025).

Tam camo ; KoHBeHIIil IIpO 3aXUCT IIpaB JIOAUHU ...
show/995_004#Text (date accessed: 06.01.2025).

IIpo Mi>XKHAPOAHI ZOTOBOPHU YKpaiHU : 3akoH VKpaiHu Biz 29.06.2004 p. Ne 1906-1V (3i 3miH. Ta
pomos.). URL: https://zakon.rada.gov.ua/laws/show/1906-15#Text (date accessed: 06.01.2025).
JoBifHUK i3 3acTOCyBaHHS CTaTTi 4 EBPOIEICHKOI KOHBEHIiI 3 IIpaB JOAUHU — 3abopoHa
pabcrBa i mprMycoBoi mpaui. 2-re Buz. Paga €spomnu ; €CILI, 2014. C. 8—9, 12—13. URL: https://
ks.echr.coe.int/documents/d/echr-ks/guide_art_4_ukr (date accessed: 06.01.2025).

KoHBeHIIis IpO 3aXUCT IpaB JIOAUHY ... . URL: https://zakon.rada.gov.ua/laws/show/995_004#-
Text (date accessed: 06.01.2025).
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. URL: https://zakon.rada.gov.ua/laws/
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the Procedure for Maintaining the State
Register of Certified Forensic Experts) 7.
Thus, the expert assumes the possibility of
his involvement and the Register of Certi-
fied Forensic Experts is a means for the ex-
pert to offer his professional services to an
indefinite circle of persons, an offer.

The decision to involve a specialist en-
tails the obligation to perform certain ac-
tions. Despite the fact that some norms on
the procedure for conducting investigative
(search) actions refer to inviting a specialist
(for example, in the case of a search: under
Part 1 of Article 236 of the Criminal Proce-
dural Code of Ukraine, “investigator, prose-
cutor has the right to invite specialists to par-
ticipate in the search” 7®), the imperativeness
of the investigator’s (prosecutor’s) decision
does not disappear. Thus, the specialist is
obliged to arrive upon summons to the in-
vestigator, inquiry officer, prosecutor, court
and have the necessary technical equip-
ment, devices and instruments with him,;
to follow the instructions of the party to the
criminal proceedings that involved him, or
to the court, and to provide explanations on
the questions posed (Parts 1 and 2 of Part 5
of Article 71 of the Criminal Procedure
Code) . It is appropriate to consider the act
of such involvement from the standpoint of
the scientific literature on procedural coer-
cion *, range of objects of which is not limit-
ed to the suspect or the accused.

77 IlopsfoK BelleHHSI JEep:KaBHOTO PeecTpy aTecTOBAHUX CYZOBUX EKCIIEPTiB :

The degree of decision imperativeness
on the involvement (participation, invita-
tion) of a specialist confirms not only the
procedure for its adoption, but also the
review. An exhaustive list of decisions of
the prosecutor, investigator or inquiret,
complaints about which may be consid-
ered during the pre-trial investigation, is
given in Part 1 of Art. 303 of Criminal Pro-
cedural Code of Ukraine; this list does not
cover complaints about the involvement of
a specialist: they are considered (like any
other) during the preparatory court session
(Part 2 of Art. 303 of Criminal Procedural
Code of Ukraine) #'. This means that the in-
volvement of a specialist in procedural ac-
tions during the pre-trial investigation, the
provision of certificates, conclusions has
already taken place and such a specialist
has performed paid work.

For determining the signs of imper-
ative nature of the decision to involve
a specialist, one should take into account
the existence of responsibility for “mali-
cious evasion <...> from appearance” in court
(Part 3 of Art. 185-3 of the Code of Admin-
istrative Offenses) #2, pre-trial investigation
bodies or the prosecutor (Art. 185-4 of the
Code of Administrative Offenses) % and for
refusing to perform the duties assigned
to them without valid reasons, in particu-
lar, in court or during the pre-trial inves-
tigation (Part 1 of Art. 385 of the Criminal

3aTB. HakKas.

Min’tocty Ykpainum Big 29.03.2012 p. Ne 492/5 (3i 3miH. Ta gomnos.). URL: https://zakon.rada.gov.
ua/laws/show/z0484-12#Text (date accessed: 06.01.2025).

78 KpuMiHaIbHUI IIPOIECYaNbHUN KOZEKC ...
17#Text (date accessed: 06.01.2025).
79 Tam camo.
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80 I'pumaxk X. M. 3asHau. TBip. C. 47. URL: https://lpnu.ua/sites/default/files/2020/dissertation/1797/

dismukanov-2.pdf (date accessed: 06.01.2025).
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Code *). Thus, punishment is possible. In-
stead, there is no free offer of services by
a specialist.

Therefore, if a specialist is not engaged
on the basis of a court decision, his forced
(even paid) labor is prohibited. The excep-
tion is the engagement of a specialist from
among military staff, in case of correspond-
ing decision by their commanders (superi-
ors). Performance of duties or provision of
services by a specialist as part of his official
duties within the limits of freely chosen work
is not forced labor, which makes acceptable
to engage an employee of a state special in-
stitution as a specialist.

Evidence obtained as a result of a signifi-
cant violation of human rights and freedoms
guaranteed by the Constitution and laws of
Ukraine, international treaties ratified by
the Verkhovna Rada of Ukraine, as well as
any other evidence obtained through infor-
mation obtained as a result of such a signif-
icant violation are inadmissible (Part 1 of
Art. 87 of the Criminal Procedural Code of
Ukraine) ®. The Criminal Procedural Code
of Ukraine provides a list of significant vio-
lations (Part 2 of Art. 87), but inexhaustible
(“the court is obliged to recognize significant
violations of human rights and fundamental
freedoms, in particular, such acts”) *. There-
fore, at the same time as deciding on the ex-
istence of a human rights violation in case of
forcing a specialist to perform certain work
in criminal proceedings during the recog-

84 KpuMiHaIbHUH KOZEKC ...
cessed: 06.01.2025).

85 KpuMiHaIpHUH MPOIECyaTbHUIN KOZEKC ...
17#Text (date accessed: 06.01.2025).

86 Tawm camo.

87 Tawm camo.

nition of the admissibility of evidence, it is
necessary to assess the “materiality” of such
aviolation.

With simultaneous involvement of several
specialists, they should ensure equal pay

Remuneration of specialists is regulat-
ed by Article 122 of the Criminal Procedural
Code of Ukraine, which, in particular, de-
termines that “the costs associated with the
involvement of witnesses, specialists, transla-
tors and experts shall be borne by the party to
the criminal proceedings who filed a motion
to summon witnesses, involved a specialist,
translator or expert, except in cases established
by this Code” (Part 1) and “experts, specialists
and translators must be paid remuneration for
the work performed, unless this is their official
duty” (Part 4) ¥. The subordinate legislation
corresponding to this Article ® stipulates
(Parts 1, 4 and 6) the following types of re-
muneration for specialists:

«  preservation of average salary for all
the time spent by them in connec-
tion with the appearance and sum-
mons to the pre-trial investigation
bodies, the prosecutor’s office, the
court (to persons who are not em-
ployees of enterprises, institutions
or organizations, pay compensation
(reimbursement) for the break from
normal classes);

« remuneration for work performed, if
such work is not their official duty.

. URL: https://zakon.rada.gov.ua/laws/show/2341-14#Text (date ac-

. URL: https://zakon.rada.gov.ua/laws/show/4651-
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The amount of remuneration of
a specialist, if the work performed
is not their official duty, is calculat-
ed for each hour in proportion to the
average salary of the person calculat-
ed in accordance with paragraph 3
of clause 2 of the Procedure for cal-
culating the average salary * (total
amount of payment cannot exceed the
amount calculated for the relevant
time, taking into account the triple
amount of the subsistence minimum
for able-bodied persons).

Thus, the Procedure for Calculating Av-
erage Wage determines the amount of the
average wage based on payments received
by an employee, in particular, “for the last
two calendar months of work preceding the
month in which the event to which the rele-
vant payment relates occurs” (paragraph 4,
clause 2) *: that is, if two or more specialists
whose salaries differ by their main place of
work perform completely identical work in
criminal proceedings, they receive different
remuneration. This approach contradicts
part 2 of Article 23 of the Universal Decla-
ration of Human Rights: “Everyone, with-
out any discrimination, has the right to equal
pay for equal work” °*. This problem is ab-
sent only when the amount of payment for
each specialist is limited to the maximum
amount three times the subsistence mini-
mum. Therefore, it is advisable to involve
specialists with the same level of salary.

Conclusions

Obtaining evidence with involvement of
a specialist or directly providing them with

relevant documents has a number of spe-
cifics:

+ range of areas from which special-
ists of foreign states or international
organizations can be involved in pro-
cedural actions is limited to weapons
(chemical, biological, radiation, nu-
clear or another one). The types and
content of the documents created by
them are limited,

+  before entering data on the commit-
ted criminal offense into the Unified
Register of Pre-Trial Investigations,
the specialist may, in urgent cases,
provide reference on any issues with-
in the scope of his/her knowledge.
After such introduction, there are
restrictions: it is possible to provide
conclusions (on any issues) in the
investigation of criminal miscon-
duct, certificates or conclusions on the
identification of a person, weapons,
drugs, etc., as well as certificates in
the case of fixing the indications
of technical devices or means. The
requirements for the form are con-
ditioned only on conclusions of
a specialist in the investigation of
criminal offenses, such conclusions
should meet requirements for foren-
sic expert conclusion;

+ product of activities of a specialist
in criminal proceedings is not only
evidence, but consultations, explana-
tions and testimonies that are useful
for a clear testimony understanding;

+ not all norms on the procedure for
carrying out procedural actions
clearly mention the possibility of in-

89 Ilopsiiok 004YMCIEHHs cepeJHbOI 3apobiTHOI IaTu : 3aTB. nmocraHoB. KMV Big 08.02.1995 p.
Ne 100 (3i 3miH. Ta zmomos.). URL: https://zakon.rada.gov.ua/laws/show/100-95-%D0%BF#Text

(date accessed: 04.02.2025).
90 Tawm camo.
91 3arajnpHa JeKjapaliisd IpaB JIOAVHU :

npuiiH. i nporosomr. peson. 217 A (III) Fenacamb.

OOH Big 10.12.1948 p. URL: https://zakon.rada.gov.ua/laws/show/995_015#Text (date accessed:

06.01.2025).
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volving a specialist. Involving a spe-
cialist in conducting certain inves-
tigative (search) actions and covert
investigative (search) actions, which
rules do not provide for this, may
result in the recognition of the pros-
ecution’s evidence as inadmissible.
The same consequences arise from
involving a specialist in matters that
are outside his procedural subject
matter competence, in particular,
obtaining conclusions from a for-
eign specialist: a specialist in mat-
ters not related to weapons, as well
as obtaining certificates or conclu-
sions from a specialist, for example,
regarding cultural values, special
technical means of covertly obtain-
ing information (and not weapons
and ammunition, etc.), forged doc-
uments, falsified (and not potent)
medicines, etc., i.e. on matters that
are outside the scope defined by law;

+ costs associated with the involve-
ment of specialists are procedural.
Specialists are entitled to remunera-
tion for the work performed, which
they are paid if this is not their offi-
cial duty. Such work is a paid activity.
The requirements of labor and an-
ti-corruption legislation indicate the
admissibility of involving as a spe-
cialist in criminal proceedings those
categories of persons for whom the
performance of the relevant work is
due to official duties for freely cho-
sen work (for example, in a state
research institution of forensic ex-
aminations) or the duties of military
service.

A rather significant number of specif-
ics and discussion points that can restrain
the parties to criminal proceedings from
involving a specialist obviously require
a comprehensive review of the institution
of a specialist in criminal proceedings.

JonycTUMiCTh Y KpUMiHATbHOMY
NPOBa/;KeHHi J0Ka3iB, OTPUMAaHUX
3a y4acrTi creniaizicra
IOpiii Yeuinv, Bikmopia Biaa,
Cmanicaae Illenmyxo8coKuii

CmopoHU KPUMIHAALHOZO0 NpogadiceHHs 30U-
paiomu i nepegipaioms Joka3u i3 3acmocy8au-
HAM, 30Kpema, CneyianbHux 3HAHb ma HABU-
40K cneyianicma, 3a/ay4eHoeo 00 NpoeedeHHs
8i0nogidnux npoyecyanrvhux Oiil. Cneyianic-
mom 3agdxdu € @pizuuna ocoba, aKa mae npa-
8a ma cgobodu, HACAIOKOM TOPYULEHHS SAKUX
MOdHce cmamu empama 0oKa3om 03HAKU domny-
CTMUMOCTI. 3MAAALHICTMb Y KPUMIHAALHOMY
npoeadiceH i 3yMOBAIOE CNPAMOSAHICMb 3)-
CUML Ha NOWLYK 8pa3aueocmi doxkasie npomu-
nexcHol cmoponu. Mema yiei cmammi — 6u-
ABUMU YMOBU, 34 AKUX HAOAHI CNeYianicmom
doxkasu 30amui 3ymosumu NumauHa npo 0o-
MYCMUMICMb X 3aCMOCY8aHHA Y KPUMIHANY-
HoMy nposaddenni. JlocaeHeHHs MAaKoi Memu
nompebye cyKynHozo 3acmocy8anhs HU3KU Ha-
yKo8UX Memodi8, 8KAIOUHO 13 00eMAMUYHUM,
2epMeHesMUYHUM | NOPIBHANLHO-NPABOBUM.
Y 3axonodascmei donomixcHy poav cneyia-
AiCMa OKpecaeHo 008041 4imKO: e BUKOHAHHS
onaadysanux pobim, 8iomosumucs 6i0 aKux
He MOJKCHA, AKWO 3anyuenHs 30ilicHeHO 3a pi-
wenHam cydy, caiduoeo cydoi, caiduozo abo
npoxypopa. Bodnouac eidcymuicms mpydoso-
20 002080pY, COUIAALHOZO 1 3a2aAbH00008°73-
K08020 Ccmpaxysamus, 0064iky mpy0ogozo
cmadicy mowo makxoeo cneyiaaicma noeaHo
Y320001YEMbCAL 13 3AcA0aAMU COYIANLHO20 3aXU-
cmy 6 Ykpaini. Onaamuuil xapaxmep ymeo-
proe 1opuduyny dunemy 8 pasi 3a60poHu nped-
CMasHuKam neeHux npogeciil 3oiiicHiogamu,
OKpIM OCHOBHOL pobomu, THULY ONAAYY8aHy
dianvHicmy. 3akoH00ascmeo He 3abe3newye
DiBHOI onamu 3a pisHy npayio cneyiasicmie.
Hewjo0asHi 3ycuans 3akoHo0asys po3uwupu-
mu kKoao eunadkié 3dayqeHHs cneyiasicma
00 KpUMiHANbHO20 NpoeadiceHHs Npussenul
00 HeobXIOHOCMI PO3PI3HAMU iX 34 HANHCHI-
cmio 0o 1HO3eMHOi deparasu abo MIKCHAPOOHOT
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opeawizauii, 3a paxom i 6udamu BUKOHYEBAHUX
pobim. HagedeHi npasosi yMosL CIocyomucs
cepu npag A100uUHL, 1 IX He MOJCHA 12HOpY8a-
mu. HasagHuil cman yHOPMY8AHHA 34y 1HeHHs
cneyianicma Y KpUMIHAALHOMY NPO8AddieHHT
nidguLYe PU3UK NOPYULeHHS YUX Npag cmo-
POHOI0, W0 80acmucs 00 MAK020 3aNyHeHHS,
Hacamneped — CMOPOHOI0 008UHYBAHEHHSL.
Mooicaugi cumyamueHi pilleHHs: He3a/y4eH-
H nybauHUX CAyHb08uie abo 0OMexceHHS
KOAQ 3aAYYeHUX CNeuianicmie 6UHAMKO80
NPAyIBHUKAMU O0epHABHUX CTeylani308aHUX
YCMAHo8, NPUHAMMS PUSUKY BUSHAHHS
Jdokasie Hedonycmumumu, 3miHa ypadoeo-
20 akma npo onaamy npayi cneyiasicmis i3
3anposacieHHIM AK OCHOBHOZ0 KpUMeplio
ckaadnocmi (Haykomicmkocmi, Ge3newHocmi,
2izieHiYHOCMI MOW0) pobim (a He 3a pigHeMm
3apobiMHOL NAAMU 3d OCHOBHUM MICUem po-
bomu cneyianicma) i/abo 3a1y4eHHS BUHAM-
K080 0Ci6 13 pIBHUM pi6HeM OMAAMu Npayi
Moo — € NOA0BUHHACMUMU 1L AULLe TIOKpec-
A1010Mb 0OYIABHICMb CUCTEMHO20 nepeensdy
IHCmumymy cneyiasicma y KpuMiHaAbHOMY
npogaoddiceHHi.

Kaiouogi caoea: npumycosa npaysd; iHula
onaawysana OiaAbHICMb; 3aAy4eHHs cneyia-
Aicma; donycmumicms dokasy.
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