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The research paper’s purpose is to analyze the legal framework for
administering justice in the European Union from the standpoint of
justice principles enshrined in various legal regulations (and their
actual implementation as reflected in the practice of the Court of
Justice of the European Union and the European Court of Human
Rights) as a component of general law principles, and to compare
them with the corresponding provisions of current Ukrainian leg-
islation. To fulfill the goal, a systematic approach was chosen from
general scientific and special scientific methods; the ones most
widely applied are: historical-legal, formal-legal, systemic-structu-
ral, and comparative-legal. The paper presents a systematic ana-
lysis of the current legislation and case-law of the European Union
and Ukraine, singling out the principles of justice administration
and the current legal positions of the courts on their application
and protection. The author pinpoints that there is a high correla-
tion between individual principles of justice within their system and
suggests that the principles of justice should be viewed comprehen-
sively, according to the most related groups. From the researcher’s
perspective, current Ukrainian legislation contains a unified system
of basic principles of justice, which meets the European standards,
and the national judicial practice of ensuring their observance is
developed with due consideration of European case law.
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Research Problem Formulation

When considering the legal basis for jus-
tice administration, we prioritize the prin-
ciples of its administration, which in turn
are inextricably linked to general law prin-
ciples.

For instance, V. Komarov et al. distin-
guish between organizational-function-
al principles and functional principles.
Thus, the organizational and functional
principles include the principles of justice
administration only by a court based on
equality of citizens before the law, inde-
pendence of judges and their subordina-
tion to the law, single-person and collegial
consideration of civil cases, the state lan-
guage of court proceedings, open court.
The group of functional ones comprises:
the principles of legitimacy, optionali-
ty, adversariality, publicity and judicial
guidance, procedural equality of parties,
three-instance nature and ensuring ap-
peal and cassation appeal of court deci-
sions, orality, immediacy, bindingness of
court decisions *.

Let us stress that modern legal liter-
ature contains many classifications of
the principles of law both at the level of
a single state and within the framework
of international law. O. Sniherov and
N. Filipenko, elaborating on this concept,
believe that “the main principles of coordi-
nation are: legality; equality of subjects of co-

ordination activity in definition of problem-
atic issues concerning crime and corruption
counteraction, development of offers regard-
ing measures directed on their overcoming;
independence of each subject during imple-
mentation of agreed decisions; responsibility
of heads of bodies within their competence
for high-quality and timely implementation
of agreed measures; publicity of coordination
activities, publication of working results in
the media within the framework that do not
contradict the requirements of the legislation
on protection of human and civil rights, free-
doms, state and other secrets” 2.

As stated by V. Baraniak, the principles
of interaction between an investigator and
a forensic expert (in the context of orga-
nizational support principles for law en-
forcement and law application activities)
presuppose:

“  the principle of legitimacy. That is,
the interaction between an investiga-
tor and a forensic expert should stem
from clear legal regulation and be car-
ried out according to the competence of
each of them;

*  the principle of purposefulness. Inter-
action purposes can be both successful
conduct of an individual investigative
action (e.g., conducting an interro-
gation in the presence and with the
participation of a forensic expert),
and obtaining information (e.g., in
the form of new materials required for

1 KowmaposB.B,, Biryx B. A., Bapankosa B. B. Ta in. Kypc nuBinpHOTO IIporiecy /3a pez. B. B. Ko-
MapoBa. XapkiB, 2011. C. 124. URL: https://files.znu.edu.ua/files/Bibliobooks/Inshi44/0033905.

pdf (date accessed: 20.08.2024).

2 Cuirepoos O. I1., ®irinenko H. €. OxpeMi muTaHHsI B3aEMOAII Ta KOOPAMHYBaHHS POOOTH
CYZ0BO-€KCIIEPTHUX YCTaHOB VKpalHU 3 IHIIUMU CyO'eKTaMuU IIiJ| 4ac 3JiHCHEHHs IIpeBeH-
TUBHOI AistibHOCTI Teopis ma npakmuka cydoeoi ekcnepmu3u i Kpuminaaicrmuxu. 2020. Bu. 21.
C. 201—202. DOI: 10.32353/khrife.1.2020.13 (date accessed: 20.08.2024).
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providing a conclusion), and ultimate-
ly: criminal offense investigation;

«  the principle of role differentiation;

«  the principle of coherence”®.

We agree with the classification pro-
posed by A. Kolodii. It states that the
principle of justice is a component of law
enforcement principles, similar to the
principle of legal liability *.

In our opinion, it is quite appropriate
that belonging of the principles of justice
to the law enforcement sector reflects their
legal nature and principal task: protection
of the violated right and legally protected
interest of a person who has applied to the
court for such protection. Within the Eu-
ropean Union’s (hereinafter referred to as
the EU) justice system, its principles con-
tribute to harmonization of legal rules of
its Member States, ensure their uniform
interpretation, and fill gaps in legislation.

Therefore, the study of justice admin-
istration principles in the EU, their cor-
relation with each other, and their causal
relationship in the event of a violation will
lead to the development of a single stable
system and the revelation of the legal na-
ture of such principles, which consequent-
ly will accelerate the integration of Euro-
pean standards into the national judicial
system and enhance the efficiency of their
application during justice administration.

Article
Purpose

Analyze the legal grounds for justice admi-
nistration in the EU set forth in the current

EU legal regulations and peculiarities of
their actual implementation outlined in
the practice of the Court of Justice of the
European Union (hereinafter referred to
as the CJEU) and the European Court of Hu-
man Rights (hereinafter referred to as the
ECtHR), with the intention of forming their
system. Determine correlation between
them and conformity of Ukrainian legisla-
tion with these European standards.

Research Methods

Given the peculiarities of the purpose, the
author chose a systematic approach and
applied general scientific and special scien-
tific research methods: historical and legal
(contributed to the retrospective analysis
on the formation and classification of the
principles of justice); systemic and structural
(employed for a systematic consideration
of the principles of justice as a component
of general law principles); formal legal (1aid
the groundwork for the disclosure of certain
legal concepts); comparative legal (helped to
compare the content and implementation
of certain principles of justice in order to es-
tablish the fact of their correlation).

Applying these methods helped to val-
idate and clarify the scientific findings
and recommendations of this scientific
study.

Analysis of Essential Researches
and Publications

Legal principles for justice administra-
tion in the EU were analyzed by domestic

3 Bapangak B. M. HopMaTHBHO-IIpaBOBe PeTy/II0OBaHHS, OpraHisallis i TaKTUKa B3aeMOJI1 CIij-
Yoro 3 eKcnepToM. BicHuk HayionaavHoeo yHigepcumemy «JIvgiscvka noaimextika». Cepid :
FOpuduuni nayku. 2015. Ne 813. C. 218. URL: http://nbuv.gov.ua/UJRN/vnulpurn_2015_813_34

(date accessed: 20.08.2024).

4 Kousogiit A. M. [IpuHIUIY ITpaBa: reHesa, MOHATTS, Ki1acudikarlisa Ta peanizania Asvmanax
npasa. 2012. Bum. 3. C. 42—46. URL: http://dspace.nbuv.gov.ua/handle/123456789/63807 (date

accessed: 20.08.2024).
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(in particular, V. Bryntsev °, V. Komarov ¢,
I. Nazarov 7, V. Opryshko at el. & O. Salen-
ko °, N. Filipenko) and foreign researchers
(A. Jose *°) L. Pech Y, T. Tridimas *?) at el.
At the same time, taking into account nu-
merous normative sources and the lack of
a unified classification, the study of the
EU’s justice administration principles is
still relevant today in terms of enhancing
the efficiency of their application to fulfil
goals of the judicial system.

Main Content Presentation

Itis essential to point out that the EU’s prin-
ciples of justice are a component of many
legal regulations. However, there is still no
single, universal, exhaustive list of unified
rules. In this connection, for the analysis
of the consolidation of justice principles
in the system of EU legislation sources, the
author of this scientific research applied
the following differentiation:
+  primary legislation (EU treaties): the
Treaty Establishing the European
Community (Treaty Establishing the

European Economic Community;
Treaty of Rome, 1957), the Treaty on
European Union (Maastricht Treaty,
1992; hereinafter referred to as the
EU Treaty), the Treaty of Amster-
dam amending the EU Treaty, the
Treaties establishing the European
Communities (Amsterdam Treaty,
1997), the Treaty of Nice amending
the Treaty on European Union, the
Treaties establishing the European
Communities (Nice Treaty, 2001),
The Treaty of Lisbon amending
the Treaty on European Union and
the Treaty establishing the Euro-
pean Community (Lisbon Treaty,
2007), the Charter of Fundamental
Rights of the European Union (2000;
hereinafter referred to as the Char-
ter), etc.;

EU secondary legislation: regulations,
directives, judgments (decisions);
international treaties: the Conven-
tion for the Protection of Human
Rights and Fundamental Freedoms
(European Convention on Human

10

11

12

Bpunnes B. [I. CranzapTy IpaBoBOi ep:KaBU: BTIIEHHA Y HAIIIOHAJIBHY MOJZeNb OpTaHisa-
LilfiHOTO 3a0e3medeHHs CyA0BoI Biagu : MoHOorpadis. Xapkis, 2010. 464 c. URL: https://library.
nlu.edu.ua/POLN_TEXT/MONOGRAFII_2011/Brincev_2010.pdf (date accessed: 20.08.2024).
Komapos B. B., BiryH B. A., Bapankosa B. B. Ta in. 3asnau. TBip. URL: https://files.znu.edu.ua/
files/Bibliobooks/Inshi44/0033905.pdf (date accessed: 20.08.2024).

HaszapogI. B. CyzoBi cuctemu Kpail €Bponericbkoro Coro3y Ta YKpaiHuU: TeHe3HC Ta TIOPiBHAH-
H4 : MoHorpadis. Xapkis, 2011. 432 c.

Omnpuniko B. @., OmenbueHKo A. B., @actoBens A. ®. [TpaBo €Bporrericbkoro Coio3y. 3arajbHa
vactuHa. Kuis, 2002. 460 c.

Canenko O. B. MixxHapozHi cTaHZapTU ¥ cepi CyAOyCTPOIO Ta CTATYCY CYAAIB, iX 3MiCT 1 KJa-
cudikanis. HayuoHanvHulil opududeckuil d#ypHa: meopus u npakmuka. 2014. Ne 3. C. 263—269.
URL: http://surl.li/vfdwtm (date accessed: 20.08.2024).

Gutiérrez-Fons J. A., Lenaerts K. The constitutional allocation of powers and general princi-
ples of EU law. Common Market Law Review. 2010. Vol. 47. Is. 6. Pp. 1629—1669. DOI: 10.54648/
c0la2010069 (date accessed: 20.08.2024)/

Pech L. The Rule of Law as a Well-Established and Well-Defined Principle of EU Law. Hague
Journal on the Rule of Law. 2022. Vol. 14. Pp. 107—138. DOI: 10.1007/s40803-022-00176-8 (date
accessed: 20.08.2024).

Tridimas T. Fundamental Rights, General Principles of EU Law, and the Charter. Cambridge
Yearbook of European Legal Studies. 2014. Vol. 16. Pp. 361—392. DOI: 10.1017/S1528887000002676
(date accessed: 20.08.2024).
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Rights) (hereinafter referred to as
the Convention), etc.;
+  case law: judicial practice of the CJEU.

A systematic analysis of the above
sources of law has made it feasible to
differentiate between the following fun-
damental principles for justice adminis-
tration in the EU: rule of law, legitimacy,
right to fair trials, independence and im-
partiality of the judiciary, the principle of
access to justice, effective judicial protec-
tion, equality before the law, non-discrim-
ination, transparency of the trial and sub-
sidiarity. The list is not comprehensive:
principles not mentioned here will be the
subject of further research papers.

The principles are closely linked,
which follows from the structure of legal
regulations in which these principles are
enshrined, namely: several principles
are often combined in one article; analysis
findings are presented by effectively com-
bining interrelated principles in the part
where the meaning requires it.

Rule of law
and legitimacy

As regards the principle of the rule of law,
let us point out that it is mostly set forth
in the Preamble to the Charter (which
states that the EU is founded on the prin-
ciples of democracy and the rule of law) ®.

As for the EU Treaty, it contains two
references to the rule of law: it is viewed
as the basis of the EU’s activities (Article 2,
Section I) and as the principle of the EU’s
activities in the international arena (Arti-
cle 21, Part 1, Section V) 4,

The Preamble to the Convention en-
shrines the principles of freedom and
the rule of law and interprets them as the
common heritage of European states on a
par with political traditions and ideals *°.

It should be highlighted that the Char-
ter does not include a direct reference to
the principle of legitimacy, but at the same
time upholds the principle of equality be-
fore the law, which, in our opinion, under-
lies the principle of legitimacy (Article 20,
Section III) 16,

Referring to case law in the context
of the rule of law, it is worth quoting the
position of the CJEU in the case of Parti
Ecologiste ‘Les Verts’ v. European Parlia-
ment: “The European Economic Community
is a community based on the rule of law, in as
much as neither its Member States nor its in-
stitutions can avoid a review of the question
whether the measures adopted by them are
in conformity with the basic constitutional
charter, the treaty” V.

Also significant in this regard is the
case of Internationale Handelsgesellschaft
mbH v. Einfuhr - und Vorratsstelle fiir

13 XaprTis ocHOBHUX IIpaB €Bpormeiicbkoro Coio3y / €Bpocoros : odir. caiit. URL: http://data.eu-
ropa.eu/eli/treaty/char_2016/0j (date accessed: 20.08.2024).

14 KoncosizoBaHa Bepcis JloroBopy mpo €sporteticbkunii Coros : yunH. B MaacTpuxTi 07.02.1992 p. (3i
3MiH. Ta gonos.). URL: https://zakon.rada.gov.ua/laws/show/994_b06 (date accessed: 20.08.2024).

15 KOHBeHIIis PO 3aXUCT MPaB JOAUHU i OCHOBOIIOJIOKHUX CBO60/ (EBpOIeiichKa KOHBEHIS
3 IIpaB JIOAWHY) : Big 04.11.1950 p. ; patudik. 3akoHOM YKpainu Bif 17.07.1997 p. Ne 475/97-
BP ; ynnHa a1 Vkpainu 3 11.09.1997 p. (3i 3min. Ta gomos.). URL: https://zakon.rada.gov.ua/
laws/show/995_004#Text (date accessed: 20.08.2024).

16 Xaptis ocHOBHUX 1pasB ... . URL: http://data.europa.eu/eli/treaty/char_2016/oj (date accessed:

20.08.2024).

17 Parti écologiste “Les Verts” v European Parliament. Action for annulment — Information cam-
paign for the elections to the European Parliament. Case 294/83 . Judgment of the Court of 23 April
1986. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61983CJ0294 (date ac-

cessed: 20.08.2024).
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Getreide und Futtermittel, in which Interna-
tionale Handelsgesellschaft challenged the
decision of the German authorities acting
in conformity with European Economic
Community regulations, regarding the
import of grain, claiming that the regula-
tions applied violated its economic rights
and principles enshrined in the Basic
Law (Constitution) of Germany. The Court
stated in its decision that “the law stem-
ming from the treaty, an independent source
of law, cannot because of its very nature be
overridden by rules of national law, however
framed, without being deprived of its charac-
ter as community law and without the legal
basis of the community itself being called in
question” 8, thus affirming the principle of
the rule of law in EU law over the national
law of the Member States. Consequently,
EU regulations and other acts have priori-
ty even over the constitutional rules of the
Member States.

Current domestic legislation en-
shrines the principle of the rule of law in

Article 8 of the Constitution of Ukraine *°,
Articles 2 and 6 of the Law of Ukraine On
the Judiciary and the Status of Judges *°, Ar-
ticles 2 and 10 of the Civil Procedure Code
of Ukraine %!, Articles 2 and 11 of the Code
of Commercial Procedure of Ukraine %,
Articles 2 and 6 of the Code of Adminis-
trative Proceedings of Ukraine %, Arti-
cles 7-8 of the Criminal Procedure Code
of Ukraine .

The principle of legitimacy is set
forth in Articles 5-6 of the Law On the
Judiciary and the Status of Judges (which
states that justice shall be administered
in accordance with the judicial proce-
dures established by law and courts shall
administer justice on the basis of the
Constitution and the laws of Ukraine), as
well as P. 2 Art. 10 of the Civil Procedure
Code of Ukraine, Part2 Art. 11 of the Code
of Commercial Procedure Of Ukraine,
P. 1 Art. 7 of the Code of Administrative
Proceedings of Ukraine, Art. 9 of the
Criminal Procedure Code of Ukraine >

18

19

20

21

22

23

24

25

Internationale Handelsgesellschaft mbH v. Einfuhr — und Vorratsstelle fiir Getreide und Fut-
termittel. Case Ne 11—70. Judgment of the Court of 17 December 1970. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=celex%3A61970CJ0011 (date accessed: 20.08.2024).
Koncrurynis Ykpainu : 3akoH VkpaiHu Bif 28.06.1996 p. Ne 254k/96-BP (3i 3MiH. Ta [OIIOB.).
URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text (date ac-
cessed: 20.08.2024).

IIpo cyzmoycTpif i craryc cyanis : 3akoH Ykpainu Big 02.06.2016 p. Ne 1402-VIII (3i 3MiH. Ta
nmomoB.). URL: https://zakon.rada.gov.ua/laws/show/1402-194#Text (date accessed: 20.08.2024).
LIMBiIILHUY IPOIleCyaIbHUI KoleKC VKpaiHnu Biz 18.03.2004 p. Ne 1618-1V (3i 3MiH. Ta J0TIOB.).
URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text (date accessed: 20.08.2024).
TocriofapchKUH NMpoliecyaabHUN KoZeKe YKpainu Big 06.11.1991 p. Ne 1798-XII (3i 3MiH. Ta
pomos.). URL: https://zakon.rada.gov.ua/laws/show/1798-12#Text (date accessed: 20.08.2024).
Koziekc aMiHICTPAaTHUBHOIO CyZOYMHCTBA VKpaiHu Bif 06.07.2005 p. Ne 2747-1V (3i 3miH. Ta
nmomoB.). URL: https://zakon.rada.gov.ua/laws/show/2747-15/ed20240719#Text (date accessed:
20.08.2024).

KpuMiHaibHUE NpoliecyalbHUI KoZeKe Ykpainu Big 13.04.2012 p. Ne 4651-VI (3i 3MiH. Ta Z0-
moB.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 20.08.2024).
[uBinbHUN mpollecyasbHU ... . URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text
(date accessed: 20.08.2024) ; TocmogapchKui mporiecyaabHui ... . URL: https://zakon.rada.gov.
ua/laws/show/1798-12#Text (date accessed: 20.08.2024) ; Kogekc afMiHiCTpaTUBHOTO ... . URL:
https://zakon.rada.gov.ua/laws/show/2747-15/ed202407194#Text (date accessed: 20.08.2024) ;
KpuminanpHu# nponecyaabHui ... . URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text
(date accessed: 20.08.2024).
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and Art. 7 of the Code of Ukraine on
Administrative Offenses .

As to the current national judicial prac-
tice, it is worth mentioning the resolution of
the Supreme Court of Ukraine (hereinafter
referred to as the SCU) dated November 20,
2018in case No.910/4722/16,inwhich thele-
gal position of the ECHR was applied in the
case of Ukraine-Tyumen vs. Ukraine %’: “The
principle of legitimacy requires the State to af-
ford judicial procedures that offer the necessary
procedural guarantees and therefore enable the
judiciary to effectively and fairly resolve pro-
perty disputes and ensure the right to “peaceful
enjoyment of property” *.

Furthermore, in its resolution dated
May 23, 2018 in case No. 237/1459/17, the
Supreme Court adopted a legal position on
the application of Article 9 of the Criminal
Procedure Code by courts of appeal when
deciding whether to initiate appeal pro-
ceedings, reflecting the principle of legit-
imacy in criminal proceedings ».

Right to fair trials, independence
and impartiality of the judiciary

The requirement of independence crite-
rion for the formation of the judiciary is
contained in Article 19, Section III of the

EU Treaty, which points out that “ud-
ges and advocates general of the Court of Jus-
tice and judges of the General Court shall be
chosen from among persons whose indepen-
dence is beyond doubt”. .

Article 47 of Section VI of the Charter
states that “everyone is entitled to a fair and
public hearing within a reasonable time by
an independent and impartial tribunal previ-
ously established by law” 3.

A similar rule is included in Part 1 of
Article 6 of the Convention, under which
“everyone 1is entitled to a fair and public
hearing within a reasonable time by an inde-
pendent and impartial tribunal established
by law” %, In this way, the human right to
a fair trial and the principle of indepen-
dence and impartiality of judges are guar-
anteed.

The Universal Declaration of Human
Rights also requires “a fair and public hea-
ring by an independent and impartial tribu-
nal” (Article 10) %, and Part 1 of Article 14
of the International Covenant on Civil
and Political Rights stipulates the follo-
wing: “In the determination of any criminal
charge against a person, or of his rights and
obligations in a suit at law, everyone shall
be entitled to a fair and public hearing by

26 Kogexc YkpaiHu IIpo aAMiHiCTpaTwBHI IpaBomopyiieHHs Big 07.12.1984 p. Ne 80731-X (3i
3MmiH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/80731-10/ed20240623#Text (date

accessed: 20.08.2024).

27 Cnpasa«“Ykpaina-TioMeHb” IpoTu YKpaiHu» (3asBa Ne 22603/02) : pimr. €CIII Big 22.11.2007 p.
URL: https://zakon.rada.gov.ua/laws/show/974_595#Text (date accessed: 20.08.2024).

28 TlocraHoBa BC Vkpainu Big 20.11.2018 p. CpaBa Ne 910/4722/16. URL: https://reyestr.court.
gov.ua/Review/78378672 (date accessed: 20.08.2024).

29 TlocraHoBa BC Vkpainu Big 23.05.2018 p. CrpaBa Ne 237/1459/17. URL: https://reyestr.court.
gov.ua/Review/74475877 (date accessed: 20.08.2024).

30 KoucomigoBaHa pezakiiis ... . URL: http://data.europa.eu/eli/treaty/teu_2016/oj (date accessed:

20.08.2024).

31 XapTis ocHOoBHuX mpas ... URL: http://data.europa.eu/eli/treaty/char_2016/oj (date accessed:

20.08.2024).
32 KoHBeHIIisl IIpPO 3aXUCT ...
accessed: 20.08.2024).

. URL: https://zakon.rada.gov.ua/laws/show/995_004#Text (date

33 3arasipHa eKJIapaliis Ipas JIOAUHU : IPUHH. i mporosoul. pe3o. 217 A (III) l'enacambia. OOH
Big 10.12.1948 p. URL: https://zakon.rada.gov.ua/laws/show/995_015#Text (date accessed:

20.08.2024).
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a competent, independent and impartial tri-
bunal” 3.

Independence as the judiciary princi-
ple is also envisaged in Articles 1 and 2 of
the Magna Carta of Judges (fundamental
principles) — in particular, in Article 2:
“Judicial independence and impartiality are
essential prerequisites for the operation of jus-
tice” ®,

In its judgments, the CJEU has repeat-
edly emphasized the need for justice to be
administered by an independent and im-
partial court (specifically in the case of
Associagdo Sindical dos Juizes Portugueses
v Tribunal de Contas): “The concept of inde-
pendence presupposes, in particular, that the
body concerned exercises its judicial functions
wholly autonomously, without being subject
to any hierarchical constraint or subordinated
to any other body and without taking orders
or instructions from any source whatsoever,
and that it is thus protected against external
interventions or pressure liable to impair the
independent judgment of its members and to
influence their decisions” .

Ukrainian judges also rely on the
ECHR judgment in the case of Oleksandr
Volkov v. Ukraine. The document stresses

34 MiXHapOZHUM NAKT IIPO I'POMAZASHCHKI i MONTITHYHI ITpaBa

the importance of judicial independence
and human rights protection and recog-
nizes the violation of the right to an inde-
pendent and impartial tribunal ¥.

In Ukrainian legislation, the principle
of the right to a fair trial is envisaged in
Articles 2 and 7, Part 7 of Article 56 of the
Law On the Judiciary and the Status of Judg-
es, Article 2 of the Civil Procedure Code of
Ukraine, the Code Of Commercial Proce-
dure Of Ukraine and the Code of Adminis-
trative Proceedings of Ukraine, Part 1 of Ar-
ticle 21 of the Criminal Procedure Code of
Ukraine; the independence and impartiali-
ty of judges are set forth in Articles 126, 129
of the Constitution, Articles 1, 6, 7 and 48
of the Law On the Judiciary and the Status of
Judges, Article 2 and Part 5 of Article 12 of
the Civil Procedure Code of Ukraine, Arti-
cles 2 and Part 5 of Article 13 of the Code
Of Commercial Procedure Of Ukraine, Arti-
cle 2 of the Code of Administrative Proceed-
ings of Ukraine, Articles 2, 21, Part 6 of Ar-
ticle 22 and Part 2 of Article 23 of Criminal
Procedure Code of Ukraine *.

As for judicial practice, we should
mention the decision of the Supreme
Court’s ruling dated 25.03.2019 in case

: patudik. Vkas. Ilpesuz. BP
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VPCP Big 19.10.1973 p. Ne 2148-VII (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/
show/995_043#Text (date accessed: 20.08.2024).

Consultative Council of European Judges. Magna Carta of Judges (Fundamental Principles).
Strasbourg, 17 November 2010. CCJE (2010)3 Final. URL: https://rm.coe.int/16807482c6 (date
accessed: 20.08.2024).

Associacgéo Sindical dos Juizes Portugueses v Tribunal de Contas. Case Ne C-64/16. Judgment
of the Court (Grand Chamber) of 27 February 2018. URL: https://curia.europa.eu/juris/liste.
jsfenum=C-64/16 (date accessed: 20.08.2024).

Cnpasa «Osnexcanzap Boakos npoTu Yrpainm» (3as1Ba Ne 21722/11) : pimu. €CILI Bizx 09.04.2013 p.
URL: https://zakon.rada.gov.ua/laws/show/974_947#Text (date accessed: 20.08.2024).

IIpo cyzoycTpiit ... . URL: https://zakon.rada.gov.ua/laws/show/1402-194Text (date accessed:
20.08.2024) ; [luBinbHUII TpoIlecyaabHu ... . URL: https://zakon.rada.gov.ua/laws/show/1618-
15#Text (date accessed: 20.08.2024) ; TocrmogapchKuii porecyanbHui ... . URL: https://zakon.
rada.gov.ua/laws/show/1798-12#Text (date accessed: 20.08.2024) ; Kogekc agMiHicTpaTHBHO-
ro ... . URL: https://zakon.rada.gov.ua/laws/show/2747-15/ed202407194#Text (date accessed:
20.08.2024) ; KpuminHambHuE npouecyanbHuil ... . URL: https://zakon.rada.gov.ua/laws/
show/4651-17#Text (date accessed: 20.08.2024) ; Kouctutyuis Vkpainu ... . URL: https://zakon.
rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%804#Text (date accessed: 20.08.2024).
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No. 1806/2-1093/2011, in which the fol-
lowing legal position on the principle of
fair trial was specified: “Fairness of a trial
should be ensured, including in the court’s
administration of justice, without a formal
approach to considering each individual case.

Adherence to the principle of fair trial is
highly important during consideration of ju-
dicial cases, since its implementation serves
as a guarantee that a party, regardless of the
level of his/her professional training and un-
derstanding of certain requirements of civil
proceedings, will be able to ensure the protec-
tion of his/her interests” *.

Access to justice and effective
judicial protection

From the author’s perspective, ensuring
access to justice is intertwined with effec-
tive means of protection. This is because
access to justice is, by its legal nature,
a fundamental right guaranteeing any
person the right to apply to court for pro-
tection of his or her violated right. How-
ever, if proper, effective judicial protection
does not ensure such recourse, a person’s
rights and freedoms may be left unpro-
tected, and the right to his/her protection
will not be exercised.

That is why formulation of the rule of
Art. 47, Section VI of the Charter, which
establishes not only the principle of ac-
cess to justice: “Everyone is entitled to
a fair and public hearing”, “everyone shall
have the possibility of being advised, defend-
ed”, but also an efficient method of pro-
tection: “Everyone whose rights and free-
doms guaranteed by the law of the Union are

violated has the right to an effective remedy
before a tribunal”, as well as the need to
provide legal aid to ensure effective ac-
cess to justice, is considered to be quite
expedient .

Similar provisions are contained in
Article 9 of the International Covenant on
Civil and Political Rights. As set forth in
Part 4: “Anyone who is deprived of his liberty
by arrest or detention shall be entitled to take
proceedings before a court, in order that that
court may decide without delay on the law-
fulness of his detention and order his release
if the detention is not lawful”. This ensures
not only the principle of access to justice,
but also the principle of effective judicial
protection, which consists, in particular,
in administering justice expeditiously and
protecting human rights “.

Moreover, Article 13 of the Convention
also enshrines the right to efficient judi-
cial protection: “Everyone whose rights and
freedoms as set forth in this Convention are
violated shall have an effective remedy before
a national authority notwithstanding that
the violation has been committed by persons
acting in an official capacity” *.

It is appropriate to mention some di-
rectives of the European Parliament and
the Council when examining means of
adopting the principles of access to justice
and effective judicial protection:

« Directive 2004/38/EU of the Europe-
an Parliament and of the Council of
29 April 2004 on the right of citizens
of the Union and their family mem-
bers to move and reside freely with-
in the territory of the Member States

39 IlocraHoBa BC Vkpainu Big 25.03.2019 p. Cpasa Ne 1806/2-1093/2011. URL: https://reyestr.
court.gov.ua/Review/80715944 (date accessed: 20.08.2024).
40 XapTist OCHOBHUX ITpaB ... . URL: http://data.europa.eu/eli/treaty/char_2016/0j (date accessed:

20.08.2024).

41 MiXHApOAZHUU IAKT ...
cessed: 20.08.2024).

42 KoHBeHIif IIPO 3axXUCT ...
accessed: 20.08.2024).

. URL: https://zakon.rada.gov.ua/laws/show/995_043#Text (date ac-

. URL: https://zakon.rada.gov.ua/laws/show/995_004#Text (date
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stipulates, particularly, the right to
legal protection in the event of refus-
al to issue, cancel, or extend a resi-
dence permit %;

« Directive 2013/32/EU of the Europe-
an Parliament and of the Council of
26 June 2013 on common procedures
for granting and withdrawing inter-
national protection (recast) contains
provisions on the right to effective le-
gal protection in asylum procedures *;

« Directive 2013/48/EU on the right of
access to a lawyer in criminal pro-
ceedings and on European arrest
warrants stipulates that Member
States must provide suspects or ac-
cused persons in criminal proceed-
ings, as well as requested persons in
proceedings under a European ar-
rest warrant, with effective legal pro-
tection under national law in case
of a breach of the rights established
by this Directive *.

The titles of the above-mentioned doc-
uments already indicate that it is essential
for the European judicial system to re-
spect not only the independence of the

judiciary, but also the moral and ethical
aspects that should ensure an appropriate
quality of cooperation, since the lack of
mutual respect can lead to conflicts, which
in turn can result in disregard for the fun-
damental principles of legitimacy and re-
spect for the rights and freedoms of a man
and citizen “. This opinion is supported
by O. Fedkovych, who states that “in mod-
ern conditions the state’s responsibility for
ensuring access to justice, independence and
impartiality of courts, law enforcement and
law enforcement agencies, their efficiency and
fairness has increased” and justifies the pri-
ority of their approximation to the justice
system. As emphasized by the scholar, the
Ukrainian legal policy “should stem from
the idea of a holistic approach to the justice
system in both functional and organization-
al aspects, which implies narrowing the gap
between the professions of judge, prosecutor,
investigator, and forensic expert, while uni-
fying the criteria for selection of staff, their
training, retraining and advanced training;
developing the basis for the transfer of staff
from one legal profession to another, provided
that the personnel ideology is unified” *'.

43

45

46

47

On the right of citizens of the Union and their family members to move and reside freely with-
in the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Di-
rectives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC,
90/365/EEC and 93/96/EEC (Text with EEA relevance) : Directive 2004/38/EC of the European
Parliament and of the Council of 29 April 2004. URL: https://eur-lex.europa.eu/legal-content/
EN/ALL/?uri=celex:32004L0038#d1e409-77-1 (date accessed: 20.08.2024).

On common procedures for granting and withdrawing international protection : Directive 2013/32/
EU of the European Parliament and of the Council of 26 June 2013. URL: https://eur-lex.europa.eu/
legal-content/en/TXT/?uri=celex%3A32013L0032#tit_1 (date accessed: 20.08.2024).

On the right of access to a lawyer in criminal proceedings and in European arrest warrant
proceedings, and on the right to have a third party informed upon deprivation of liberty and to
communicate with third persons and with consular authorities while deprived of liberty : Direc-
tive 2013/48/eu of the European Parliament and of the Council of 22 October 2013. Ne 2013/48/
€C. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048#tit_1
(date accessed: 20.08.2024).

Binbrymuncbkuit M. . Oco6muBocTi B3aeMogii cyaiB i3 mpaBooxopoHHUMU opranamu. Ha-
ykoei 3anucku Incmumymy 3akonodagcmea Bepxoenoi Padu Ykpainu. 2012. Ne 4 (13). C. 67. URL:
http://nbuv.gov.ua/UJRN/Nzizvru_2012_4_16 (date accessed: 20.08.2024).

®egproBud O. B. Posis opraHis ocTUIlii B oprasisariii Ta 3abesnedeHHi QyHKI[IOHYBaHHS CHC-
TeMHU IIPaBOCYAJA : JUC. ... KaHJ. IopuA. HayK. Kuis, 2007. 222 c.
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The decisive factor in ensuring the right
of access to a tribunal and effective protec-
tion is the decision in the Unidn de Pequefios
Agricultores v Council of the European Union
case, which states that “individuals are there-
fore entitled to effective judicial protection of
the rights they derive from the Community
legal order, and the right to such protection is
one of the general principles of law stemming
from the constitutional traditions common to
the Member States. That right has also been
enshrined in Articles 6 and 13 of the European
Convention on Human Rights” *.

Let us stress that the Constitution of
Ukraine guarantees access to justice, in
particular: in Article 8 — appeals to the
court in defence of the constitutional
rights and freedoms of the individual and
citizen; in Article 32 — judicial protection
of the right to rectify incorrect informa-
tion; in Article 55 — everyone is guaran-
teed the right to challenge in court the
decisions, actions or omission of bodies
of state power, bodies of local self-govern-
ment, officials and officers, etc. *.

The principle of access to justice is laid
down in Part 1 of Article 8 of the Law On
the Judiciary and the Status of Judges (“no one
may be deprived of the right to have his/her case
heard by a court to whose jurisdiction it is as-

signed by procedural law”) *; Articles 4 of the
Civil Procedure Code of Ukraine and the
Code of Commercial Procedure of Ukraine,
Article 5 of the Code of Administrative Pro-
ceedings of Ukraine, and Article 21 of the
Criminal Procedure Code of Ukraine .

Effective judicial protection is the goal
of civil, commercial, and administrative
proceedings (Articles 2 of the Code of Civil
Procedure, the Code of Commercial Proce-
dure of Ukraine and the Code of Adminis-
trative Proceedings of Ukraine, clause 4
Part 1 Article 34 of the Criminal Procedure
Code of Ukraine 2).

It should be pointed out that the Su-
preme Court develops its own legal posi-
tions taking into account the ECHR’s judg-
ments: for example, in the Supreme Court
resolution dated October 18, 2018 in case
No. 910/11965/16 3, the ECHR’s legal po-
sition was applied; it secures “the right to
have any claim relating to his civil rights and
obligations brought before a court or tribu-
nal”, while the “right to a court”, of which
the right of access, that is the right to insti-
tute proceedings before courts in civil matters,
constitutes one aspect. However, that right
would be illusory if a Contracting State’s do-
mestic legal system allowed a final, binding
judicial decision to remain inoperative to the

48 Union de Pequefios Agricultores v Council of the European Union. Case C-50/00 P : Judgment
of the Court of 25 July 2002. URL: https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX-

:62000CJ0050 (date accessed: 20.08.2024).
49 KoHcrutyuia VkpaiHHn URL:

https://zakon.rada.gov.ua/laws/show/254%D0%BA/

96-%D0%B2%D1%80#Text (date accessed: 20.08.2024).
50 IIpo cymoyctpifi ... . URL: https://zakon.rada.gov.ua/laws/show/1402-19#Text (1aTa 3BepHEH-

Ha: 20.08.2024).

51 ITuBinbHUE mporiecyanbHUH ... . URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text (date

accessed: 20.08.2024) ; TocmoAapChbKUH IIPOIECYIBHUH ...
laws/show/1798-12#Text (date accessed: 20.08.2024) ; Kozgekc afMiHICTpaTUBHOIO ...

. URL: https://zakon.rada.gov.ua/
. URL:

https://zakon.rada.gov.ua/laws/show/2747-15/ed20240719#Text (date accessed: 20.08.2024) ;

KpuMiHaNIpHUH IPOIECYATBHUH ...
(date accessed: 20.08.2024).
52 Tam camo.

. URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text

53 IlocraHoBa BC Vkpainu Biz 18.10.2018 p. CripaBa Ne 910/11965/16. URL: https://reyestr.court.
gov.ua/Review/77749354 (date accessed: 20.08.2024).
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detriment of one party”>. The ECtHR’s judg-
ment concluded that the proclamation of
access to a judicial authority and the right
to court proceedings, without the need for
enforcement of a court decision, contra-
dicts the rule of law, which is a clear exam-
ple of the interlink between the principles
of justice, when failure to comply with one
of them results in a violation of the other.

Equality before the law
and non-discrimination

The principle of equality before the law
is concisely implemented in Article 20,
Section III of the Charter, Article 7 of the
Universal Declaration of Human Rights,
and Part 1 of Article 14 of the Internation-
al Covenant on Civil and Political Rights *.

Many provisions of various legal re-
gulations prohibit discrimination, spe-
cifically: Article 21, Section III of the
Charter (any discrimination based on any
ground such as sex, race, colour, ethnic or
social origin, genetic features, language,

religion or belief, political or any other
opinion, membership of a national mi-
nority, property, birth, disability, age or
sexual orientation); Art. 18 (based on na-
tionality) and 19 (based on sex, racial or
ethnic origin, religion or belief, disability,
age or sexual orientation) of the EU Trea-
ty; Art. 14 of the Convention (based on sex,
race, colour, language, religion, political
or other opinion, national or social origin,
association with a national minority, prop-
erty, birth or other status) *.

Let us also pinpoint a number of EU
Council and European Parliament Di-
rectives that directly relate to the principle
of non-discrimination (equal treatment):
1) irrespective of racial or ethnic origin *
2) in employment and occupation *; for
both men and women: access to and supply
of goods and services ¥ and non-discrimi-
nation in employment and occupation .

Among the resolutions and recommen-
dations of the European Parliament and the
Council, the following should be brought

54 CmpaBa «PomaioB npotu Vkpainm» (3asBa Ne 67534/01) : pimr. €CIIJI Big 27.07.2004 p. URL:
https://zakon.rada.gov.ua/laws/show/980_227#Text (date accessed: 23.08.2024).

55 XapTist ocHOBHUX mpasB ... . URL: http://data.europa.eu/eli/treaty/char_2016/0j (date accessed:

56

57
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59

60

20.08.2024) ; 3aranpHa feknaparid ... . URL: https://zakon.rada.gov.ua/laws/show/995_015#Text
(date accessed: 23.08.2024) ; MixkHapoguuii nakT ... . URL: https://zakon.rada.gov.ua/laws/
show/995_043#Text (date accessed: 23.08.2024).

XapTist ocHOBHUX 1IpasB ... . URL: http://data.europa.eu/eli/treaty/char_2016/oj (date accessed:
20.08.2024) ; KoHcousizioBana pezaxkuis ... . URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:12016E/TXT (date accessed: 20.08.2024) ; KoHBeHIis IIpo 3aXUCT ... . URL:
https://zakon.rada.gov.ua/laws/show/995_004#Text (date accessed: 20.08.2024).

Implementing the principle of equal treatment between persons irrespective of racial or ethnic
origin : Council Directive 2000/43/EC of 29 June 2000. URL: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/?uri=celex%3A32000L0043 (zaTa 3BepHeHH: 23.08.2024).

Establishing a general framework for equal treatment in employment and occupation : Council
Directive 2000/78/EC of 27 November 2000. URL: https://eur-lex.europa.eu/legal-content/EN/TX-
T/?uri=celex%3A32000L0078 (maTa 3BepHeHHs: 23.08.2024).

Implementing the principle of equal treatment between men and women in the access to and
supply of goods and services: Council Directive 2004/113/EC of 13 December 2004. URL: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0113 (date accessed: 23.08.2024).
On the implementation of the principle of equal opportunities and equal treatment of men
and women in matters of employment and occupation (recast) : Directive 2006/54/EC of the
European Parliament and of the Council of 5 July 2006. URL: https://eur-lex.europa.eu/le-
gal-content/EN/TXT/?uri=CELEX%3A32006L0054 (date accessed: 23.08.2024).
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into focus: European Parliament Resolu-
tion dated 29.05.1990 (90/C 157/01) on the
fight against racism and xenophobia .

In the judicial practice on equality
and non-discrimination, it is appropriate
to highlight the judgment in the case of
P v § and Cornwall County Council. Equal
treatment for men and women — Dismissal
of a transsexual where it has been explicit-
ly stated that “application of the principle of
equal treatment with regard to working con-
ditions, including the conditions governing
dismissal, means that men and women shall
be guaranteed the same conditions without
discrimination on grounds of sex” 2.

The principle of equality in rights and
before the law is contained in Articles 21,
24, and 52 of the Constitution of Ukraine %,
Furthermore, the equality of all trial par-
ticipants before the law and the court is
enshrined as a fundamental principle of
proceedings in clause 1, Part 1, Article 129
of the Constitution of Ukraine, clause 2,
Part 3, Article 2 and Article 6 of the Civil
Procedure Code of Ukraine, clause 2, Part
3, Article 2 and Article 7 the Code of Com-
mercial Procedure of Ukraine, clause 2,
Part 3, Article 2 and Part 1, Article 8 the

Code of Administrative Proceedings of
Ukraine, clause 3, Part 1, Article 7 of the
Criminal Procedure Code of Ukraine®
The Law On the Judiciary and the Sta-
tus of Judges comprises several references
to the principle of equality before the law
and non-discrimination, namely: Part 2 of
Article 7 stipulates the foreigners, stateless
persons and foreign legal persons shall
enjoy the right to judicial protection in
Ukraine on an equal footing with citizens
and juridical persons of Ukraine; Article 9
envisages that justice in Ukraine shall be
administered on the basis of equality of
all trial participants before the law and
the court, while simultaneously prohib-
iting discrimination on any grounds and
obliging the court to create such condi-
tions under which each trial participant
is guaranteed equality . The principle of
non-discrimination is also set forth in the
current codes: Art. 6 of the Civil Proce-
dure Code of Ukraine, Art. 7 of the Code of
Commercial Procedure of Ukraine, Part 2,
Art. 8 of the Code of Administrative Pro-
ceedings of Ukraine, Art. 10 of the Crimi-
nal Procedure Code of Ukraine *. We em-
phasize that current legislation stipulates

61 Resolution of the Council and the Representatives of the Governments of the Member States,
Meeting Within the Council of 29 May 1990 on the fight against racism and xenophobia (90/C
157/01). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:41990X0627&-

from=PT (date accessed: 23.08.2024).

62 P v S and Cornwall County Council. Equal treatment for men and women — Dismissal of
atranssexual. Case C-13/94 : Judgment of the Court of 30 April 1996. URL: https://eur-lex.euro-
pa.eu/legal-content/en/TXT/?uri=CELEX:61994CJ0013 (date accessed: 23.08.2024).

63 Koncrurywisa VkpaiHU URL:

https://zakon.rada.gov.ua/laws/show/254%D0%BA/

96-%D0%B2%D1%80#Text (date accessed: 20.08.2024).

64 Tam camo ; IIMBiIIPHUI HIPOLECYaJIbHUH ...
15#Text (date accessed: 20.08.2024) ; [ocrioapChKUi MPOLECYATbHUL ...

. URL: https://zakon.rada.gov.ua/laws/show/1618-

. URL: https://zakon.

rada.gov.ua/laws/show/1798-12#Text (date accessed: 20.08.2024) ; Komekc afMiHiCTpaTUBHOIO ... .
URL: https://zakon.rada.gov.ua/laws/show/2747-15/ed20240719#Text (date accessed: 20.08.2024) ;

KpuminanpHUN INpollecyaJbHUU ...
(date accessed: 20.08.2024).

. URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text
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equal rights for trial participants based on
language: Part 2 of Article 12 of the Law On
the Judiciary and the Status of Judges, Part 2
of Article 9 of the Civil Procedure Code of
Ukraine, Part 2 of Article 10 of the Code of
Commercial Procedure of Ukraine, Part 2
of Article 15 of the Code of Administrative
Proceedings of Ukraine, Article 29 of the
Criminal Procedure Code of Ukraine .
We would like to refer to the decision
of the Supreme Court dated 04.07.2019 in
case No. 905/1861/16 regarding the obser-
vance of the principles of equality before
the law and non-discrimination in the cur-
rent judicial practice. It stresses that any
decision of the commercial court shall be
adopted in conformity with the principle of
equality of all trial participants before the
law and the court (under Article 129 of the
Constitution of Ukraine ), which means
“ensuring equality of subjective procedural
rights of all participants in a trial regardless
of their personal qualities (legal status, prop-
erty status), clarifying the procedural status of
trial participants only according to procedur-
al legislation and no other, determining the
procedural order for considering cases under
a specific procedural form. From a substantive

point of view, the principle of equality should
be viewed as meaning that the substantive law
should be applied in the same way to all trial
participants (law is the application of the same
principles to all individuals)” ®.

Transparency of the trial

Within the principle of trial transparency,
the Convention envisages that the key point
is Part 1 of Article 6 (“everyone has the right
to a fair and public hearing [Emphasis add-
ed: D. Barb.] of his/her case”), which also
stipulates that the judgement shall be pro-
nounced in public, together with a state-
ment of grounds, when “the press and public
may be excluded from all or part of the trial
in the interests of morals, public order or na-
tional security in a democratic society, when
the interests of juveniles or the protection of the
private life of the parties so require, or to the
extent strictly necessary in the opinion of the
court in special circumstances where publicity
would prejudice the interests of justice” ™.

Part 1 of Article 14 of the International
Covenant on Civil and Political Rights con-
tains a similar rule, together with exceptions
to these rules ™: “All persons shall be equal
before the courts and tribunals. In the deter-
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71 MDKHApOZHUM NaKT ... .
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mination of any criminal charge against him,
or of his rights and obligations in a suit at law,
everyone shall be entitled to a fair and public
hearing <...>. <...> any judgement rendered in
a criminal case or in a suit at law shall be made
public except where the interest of juvenile per-
sons otherwise requires or the proceedings con-
cern matrimonial disputes or the guardianship
of children”. The public trial requirement is
also set forth in Article 10 of the Universal
Declaration of Human Rights 7.

The Charter does not explicitly stip-
ulate the principle of trial transparency,
but Article 42 outlines the right of access
to documents: “Any citizen of the Union,
and any natural or legal person residing or
having its registered office in a Member State,
has a right of access to documents of the in-
stitutions, bodies, offices and agencies of
the Union, whatever their medium” 7. This
principle also applies to the justice system
since the court is an EU institution.

Let us also mention Article 15 of the
EU Treaty which stipulates that the Union’s
institutions, bodies, offices and agencies
“shall conduct their work as openly as pos-
sible” and have a right of access to docu-
ments of the Union’s institutions, bodies,
offices and agencies, whatever their medi-
um; each institution, body, office or agen-
cy shall ensure that its proceedings are
transparent and shall elaborate in its own
Rules of Procedure specific provisions re-
garding access to its documents, in accor-
dance with the regulations referred to in
Part 2 of Article 15 7.

The case of K. H. and others v. Slova-
kia, where the importance of access to
documents for ensuring a fair trial was

72 3aranpHa JEKIApAIis ...
accessed: 23.08.2024).

emphasized, is also relevant in this aspect.
Thus, the applicants argued that the mere
possibility to see the files and make hand-
written extracts from them did not provide
them with sufficient access to correspond-
ing documents on their health. The Court
highlighted that “the originals of the records
contained information which the applicants
considered important from the point of view
of their moral and physical integrity. In par-
ticular, the applicants feared that they had
been subjected to an intervention affecting
their reproductive status. The records would
convey not only information about any such
intervention, but also whether the applicants
had given consent to it and in what circum-
stances. A typed or handwritten transcript of
the records could not faithfully represent the
particular features of the original records bear-
ing, in some cases, the applicants’ signatures.
With photocopies of the records the applicants
would not only be able to establish a basis for
civil litigation but also to demonstrate to their
families and communities, where appropri-
ate, that their infertility was not a result of
any deliberate action on their part”, and con-
cluded that “the right of access to a court is
an inherent aspect of the safeguards enshrined
in Article 6. It secures to everyone the right to
have a claim relating to his civil rights and
obligations brought before a court. Where the
individual’s access is limited either by opera-
tion of law or in fact, the Court will examine
whether the limitation imposed impaired the
essence of the right and, in particular, wheth-
er it pursued a legitimate aim and there was a
reasonable relationship of proportionality be-
tween the means employed and the aim sought
to be achieved” and accepted the applicants’
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argument that they had been in a state of
uncertainty as regards their health and re-
productive status following their treatment
in the two hospitals concerned and that ob-
taining the relevant evidence, in particular
in the form of photocopies, was essential
for an assessment of the position in their
cases from the perspective of effectively
seeking redress before the courts in respect
of any shortcomings in their medical treat-
ment 7.

Current Ukrainian legislation focus-
es on ensuring the principle of justice
publicity: Article 11 of the Law On the Ju-
diciary and the Status of Judges guarantees
publicity and openness of the trial (“court
decisions, court hearings and information on
cases considered by the court shall be open
to the public, except in cases provided by
law””’ 7°) and includes a link to the Unified
State Web Portal of Electronic Services (in
particular, the mobile application “Diia”)
as an alternative method of informing the
parties about the case status in court. This
is an innovation in current legislation and
corresponds to the rapid digitalization of
society. What is more, the publicity of a
trial is facilitated by the immediate pub-
lication of information about the court
hearing a case, the parties to the dispute,
the subject matter of the claim and the
progress of the case in court, open court
hearings (except for closed court hear-

75 K. H. and others v. Slovakia. Case 32881/04

ings), permission to record court hearings
using technical means, etc., on the official
web-portal of the Ukrainian Judiciary.
Publicity and openness of judicial pro-
ceedings and their full recording using
technical means are enshrined as one of
the fundamental principles of judicial pro-
ceedings in clauses 3, Parts 3, Articles 2
of the Civil Procedure Code of Ukraine,
the Code of Commercial Procedure of
Ukraine and the Code of Administrative
Proceedings of Ukraine, clause 20, Part 1,
Article 7 of the Criminal Procedure Code
of Ukraine ”. Moreover, the publicity of
judicial proceedings and the openness of
information on a case are outlined in Ar-
ticles 7 and 8 of the Civil Procedure Code
of Ukraine, Articles 8 and 9 of the Code of
Commercial Procedure of Ukraine, Arti-
cles 10 and 11 of the Code of Administra-
tive Proceedings of Ukraine, Article 27 of
the Criminal Procedure Code of Ukraine .
Ukrainian courts of appeal and cassa-
tion have repeatedly emphasized the need
to observe the principle of transparency
and openness of a trial during the pro-
ceedings. Thus, in the Supreme Court res-
olution dated February 22, 2018 in case No.
357/12308/15-k 7 the court concluded that
the rules of current legislation on publici-
ty and recording of a trial using technical
means are the fundamental principles
of court proceedings, so failure to com-

: Judgment of European Court of Human Rights

28.04.2009. URL: https://hudoc.echr.coe.int/eng?i=001-92418 (date accessed: 23.08.2024).
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ply with these provisions is a significant
breach of the criminal procedure law re-
quirements and, as set out in clause 1,
Part 1, Article 438 of the Criminal Proce-
dure Code of Ukraine *, are the grounds
for reversing or changing decisions by
court of cassation instance.

Subsidiarity

The principle of subsidiarity set out in Arti-
cle 5 (3) of the EU Treaty concerns the EU’s
overall activities: “In areas which do not fall
within its exclusive competence, the Union shall
act only if and in so far as the objectives of the
proposed action cannot be sufficiently achieved
by the Member States, either at central level or
at regional and local level, but can rather, by
reason of the scale or effects of the proposed ac-
tion, be better achieved at Union level”.

The institutions of the Union shall apply
the principle of subsidiarity as laid down in
the Protocol on the application of the princi-
ples of subsidiarity and proportionality. Na-
tional Parliaments ensure compliance with
the principle of subsidiarity in accordance
with the procedure set out in that Protocol” ®.
This article also obliges each institution to
implement the principle of proportionali-
ty in accordance with the Protocol on the
application of the principles of subsidiari-
ty and proportionality 2.

Within the ECHR’s jurisdiction, the
principle of subsidiarity is clearly traced:
as envisaged in Part 1 of Article 35 of the
Convention, “the Court may only deal with
the matter after all domestic remedies have
been exhausted, according to the generally
recognized rules of international law, and

within a period of four months from the date
on which the final decision was taken” ®.

Conclusions

To sum up, the principles of justice in a gen-
eral sense are essential legal requirements
that are both objective and subjective in
nature, as these principles have been devel-
oped in line with objective reality resulting
from the thought process of an individual or
group of individuals. The principles shape
the form and content of justice on both na-
tional and global scales; therefore we deem
ithighly important that their system ensures
respect for the rights and legitimate inter-
ests of the parties during court proceedings,
along with the adoption of a lawful, fair, and
reasoned judgment in a case.

The study demonstrates that justice
administration principles as part of the
principles of EU law are enshrined in var-
ious sources and constitute one system.
The analysis confirms the fact of interde-
pendence between the principles of jus-
tice, when none of them exists isolation.
At the same time, the rules of articles often
presuppose the existence of several prin-
ciples at the same time, confirming this in-
extricable link. What is more, EU case law
also confirms correlation between justice
principles, where non-compliance with
one of them may result in non-observance
of the others. Let us point out that despite
this interdependence of justice principles
within the system, each of them fulfills its
purpose, arising in the administration of
justice in general.
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Stemming from the analysis of current
Ukrainian legislation for conformity with
the principles of EU justice, which became
the subject of this study, it has been shown
that they are exhaustively outlined in the
Fundamental Law of Ukraine: the Consti-
tution as well as in the Law On the Judiciary
and the Status of Judges that defines organi-
zation of the judiciary and administration
of justice in Ukraine. National procedural
codes also include a general unified sys-
tem of basic grounds (principles) for jus-
tice. They are more thoroughly discussed
in separate articles. The current judicial
practice of Ukraine contains detailed legal
positions on ensuring conformity with the
fundamental principles of court proceed-
ings with regard to both national legisla-
tion and the judicial practice of the CJEU
and the ECtHR. This in turn promotes the
administration of justice in our country on
the basis of the rule of law, while respecting
European standards to secure everyone’s
right to a fair trial.

Only through proper adherence to all
principles of justice during a trial can the
goal of observing the rights and legitimate
interests of the parties in the course of
proceedings, as well as adopting a lawful,
fair, and reasonable decision in a case, be
achieved. However, given the strong inter-
dependence within the system, failure to
comply with one of the principles may re-
sult in a violation of the other. In any case,
disregard for at least one of the principles
of judicial proceedings may call into ques-
tion the legitimacy of the entire proceed-
ings and lead to the decision being recog-
nized as not meeting the requirements of
the law with its subsequent cancellation.

Let us point out that the topic of justice
administration principles retains its sig-
nificance, given the rapid changes in the
judicial system reflecting urgent needs of
modern society. Therefore, further study

of the EU’s justice administration princi-
ples, combined with their appropriate im-
plementation in national legislation, will
help accelerate Ukraine’s integration into
the European community and strengthen
the link between the two legal systems
in order to protect common social values
and achieve goals of their activities.

HaykoBe 3a0e3ne4eHHs JOCYJ0BOro
poO3ClilyBaHHA BTPYYaHb y AiIbHICTD
OpraHiB JIep;KaBHOI BjIaU

Boaodumup Ilonos
Mema pobomu — 6u3HA4UMU CMAH CYHACHO20
HAYK0B020 3abe3neyeHHs npobaem KPUMIHAALHOL
eidnosidanvrocmi 1l 00cy0d06020 pO3CAIYBAHHI
KPUMIHAALHUX ~TPABONOPYUleHb, N08’A3AHUX 31
8Mpy1anHam y JisAbHICTb NpedcmagHUKI8 Opeania
Jepoicasnol enadu. Ilocmasneny memy peani3osa-
HO 3a805KUL KOMNACKCHOMY 3ACMOCYBAHHIO 3d2a/b-
HOHAYKOBUX (AHAAI3Y, CUHMe3Y 1l y3a2anbHeHMHsL),
JlaneKmu4Ho20, NOPIEHANLHO-NPABOBO20, CUCTIEM-
HO-CMPYKIMYpHO20 MA NPOZHOCMUYHOZ0 Memoois.
IIpoananizoeano npobremamuxy HAYKogoi po3po-
b1eHOCMI KPUMIHAABHOL 8i0nosidanvHocmi i pos-
CNiI0Y8aHHA 8MPYHAHHSA 8 OiANbHICTb PedCmagHU-
Kig OpeaHis OepscasHol eaadu. Yeazy axuyeHmosaro
Ha npobaemax npumseHeHHs 0coou 00 KpUMIHANb-
HOI 81010610aAbHOCML 34 8HUHEHHSA KPUMIHAALHUX
npasonopyuleHv yiei kameeopii, ocobaugocmsx ix
KPUMIHOA0ZIYHOL XAPAKMEPUCTUKL, PO3POOAeHHI
Memodie 3ano0ieaHHsL iM | HAYKOBO 00SPYHIMOBAHUX
pexomendayiil w000 ix docydogoeo po3caidys8aHHsL.
Koncmamosano, wo munosum 0as NO3HAHUEHHS
npomunpasHoi 0igavHocmi, 108’s13aHol i3 6Y0b-
AKUM YMPYHAHHAM Y OLAAbHICME NpedcmasHuKie
opeamig JepxcasHol eaadu, € maxi MepmiHOA02IUHL
KOHCMpYKYii: «8mpy4anua 6 OianvHicmv» (pid-
we — «8MpyHaHHs y 30ilCHEHHA TIOBHOBANEHD);
«8naug» (abo «He3AKOHHUIL 8NAUB»); «NnepelKol-
HAHHA  OIAALHOCMI».  38a%AlOHU HA YCmajaeHi
Yy npasHuuiil aimepamypi nidxodu 3anponoHo8aHo
3acmocogysamu. came MmMepmMiH «8mpydaunHs 8 Oi-
AAbHICMb». 3’9008aHO, U0 CTMAHOM HA Cb0200HI J0-
cmammeo po3pobneno Auule cneyudixy npumse-
HeHHsl 0co0U 00 KpUMIHAALHOL 810n08idanvHocmi 3a
BUUHEHHS MAKUX NPABONOPYULEHY, 4 NUMAHHA KPU-
MIHAAICMUYHOL XapaKmepucmuky il makmuko-op-
eanizayiiinux 3acad ix 0ocydo8ozo0 po3cAidy8aHHs

156



Daria Barbash. Legal Principles of Justice Administration: Implementing
the European Union’s Experience into Ukrainian Legislation. DOI: 10.32353/khrife.4.2024.09

He 61010610ai0mb HANEHCHOMY PIBHIO, 0COOAUBO 36a-
HaloulL Ha AKMYAAbHI NPobAeMU IPAB03ACTOCO8HOL
npakmuku. OKpec/ieHO NepcneKmuel nooasbUiux
00CAi0MHCeHD Y MedHcax NopYyULeHOT NPOOAeMATMUKLL

Katouoei caosa: xpuminanvhe nposaoddiceH-
HA; KpUMIHAAbHA 6idnosidanvHicmy; docydoge
PO3CAI0Y8AHHA; 8MPYUAHHS 8 OiAAbHICTL; OpeaH
Jeparcasnoi 61a0u; Npayi6HUK NPagoOXOPOHHOZ0
opeamy; 6NAUB; NePeUKOONCAHHSI.
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