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Certain aspects of regulating forensic examination appointment
while pre-trial investigation of criminal offenses related to domestic
violence have been studied. On the basis of general scientific and special
methods which are built on the theory of cognition of socio-legal
phenomena, a thorough analysis of criminal procedural legislation
and legal regulations of Ukraine and foreign countries, as well as
of opinions of leading domestic researchers on this issue, has been
performed. In criminal proceedings involving domestic violence, the
issue of timely appointment and conducting of forensic examinations
to clarify facts of physical, sexual, psychological or economic violence
is quite relevant. The indicated factors are mostly established by
conducting criminalistics, forensic medical and forensic psychiatric
examinations, conducted exclusively by state specialized forensic
science institutions. Sometimes, this hinders a thorough and objective
investigation and prevents participants in a criminal proceeding
from selecting the most qualified forensic expert. It is recommended
to end the monopoly of state forensic institutions in conducting such
forensic examinations, which will help victims exercise their right
to fair justice. Attention is drawn to the issues of procedural legal
capacity of a victim, whose testimony is one of the most important
sources of evidence. Since suspects are often subjects of forensic
psychiatric examinations, appropriate amendments and additions
to the Criminal Procedure Code and to certain legal regulations of
Ukraine regarding appointment of forensic psychiatric examinations
for victims have been proposed.
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https://khrife-journal.org/index.php/journal (translated by Daryna Dukhnenko). The author acknowledges
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Research Problem Formulation

Ukraine has been one of the first countries
in Eastern Europe to recognize domestic
violence as a pressing social issue and
has been actively participating in stan-
dardizing procedures that directly affect
the perpetrators’ ability to hide behind
the smokescreen of non-interference in
private life. Thus, in June 2022, Ukraine
ratified the Council of Europe Convention
on Preventing and Combating Violence
Against Women and Domestic Violence
(Istanbul Convention) !, which is a fun-
damental international legal act that di-
rectly obliges governments of countries
to take specific measures to combat all
types of violence against women.

A further important step in this
direction was the adoption by Ukraine
of a number of legislative acts which
provisions introduced a new approach to
combating domestic violence.

After discovering the fact of
domestic violence and during pre-trial
investigation, the investigator must use
all means and methods at his/her disposal
to collect enough evidence that would
confirm involvement of a relevant person
in a committed criminal offense. An
important place in this is occupied by the
system of normative prescriptions and
forensic recommendations regarding the
appointment of forensic examinations.

Analysis of Essential Researches
and Publications

The use of specific expertise during
pre-trial  investigation of domestic
violence crimes has been studied by
the following domestic researchers:
H. K. Avdieieva 2, 0. O. Babkina with co-
authors 3, 1. V. Hloviuk with co-authors *,

1 KougeHuis Pasu €Bponu mpo 3amobiraHHs HACHJIBCTBY CTOCOBHO JKiHOK i /JOMaIIHbOMY Ha-
cuabCTBY Ta 60poTh0y i3 numu sumamu (CramOynbcbKa KOHBeHINis) Big 11.05.2011 p.; pa-
Tudik. 3akoHOM VkpaiHu Big 20.06.2022 p. Ne 2319-IX. URL: https://zakon.rada.gov.ua/laws/
show/994_001-11#Text (date accessed: 03.03.2023).

2 Asgeesa I. K. HezepkaBHa cyz0Ba eKCIlepTH3a i peljeH3yBaHHsS BUCHOBKIB eKCIIepTa sIK 3aco-
Ou 3abe3reyeHHsT IPUHIUITY 3MaraJbHOCTI CTOPIH y KPUMIiHATBHOMY CYZOYMHCTBI VKpalHu.
Micye nedepocasHoi cydoeoi excnepmu3u y 3abesnedenui cydouuncmea Ykpainu : MaT-1u Beeykp.
HayK.-IIpakKT. KOHP.-guckyc. (Kuis, 19.10.2020). Kuis, 2020. C. 41—44.

3 Ba6kina 0. 0., Tkauos A. C., lanniasderko C. L. [IpaBoBi Ta CyZ0BO-MeAMYHI aCIIEKTH JOMAIIl-
HBOTO HACWJIbCTBA B VKpaiHi. Ykpaincokuil scypran meduyunu, 6ionoeii ma cnopmy. 2020. T. 5.
Ne 4 (26). C. 336—342. DOI: 10.26693/jmbs05.04.336 (date accessed: 03.03.2023).

4 Powmannosa C., Yerpunpka H., ImoBiok I. Ta iH. KBanidikariig Ta 0CHOBU MeTOJUKU PO3CIiAy-
BaHHA JOMalIHbOIO HACUILCTBA : HaBY. I10Ci6. / 3a pea. L. TnoBrok, H. JTamyk, C. PomaH110BO1.
JIbBiB, 2022. 404 c. URL: https://dspace.lvduvs.edu.ua/handle/1234567890/4807 (date accessed:

03.03.2023).
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T. V. Ishchenko ®, I. V. Zahorodnii %, R. V. Ky-
fliuk 7, M. L. Mikheieva & O. I. Motliakh
with co-authors ?, I. O. Savchenko with co-
authors *°, K. A. Shapoval ! and many oth-
ers. However, certain procedural aspects
related to the procedure for appointing fo-
rensic examinations requiring further reg-
ulation in the current Ukrainian legislation
have not received sufficient attention from
the scientific community.

Article Purpose

To thoroughly study peculiarities of legal
regulation concerning appointment of
forensic examinations both in general
and while pre-trial investigation of crimes
involving domestic violence. In accordance
with the research purpose, research tasks
are as follows: to formulate theoretical

proposals for improving current criminal
procedural legislation and certain legal
regulations governing procedural order of
appointing forensic examinations in the
specified area.

Research Methods

In order to achieve the set purpose and
taking into account specific nature of the
research, general scientific and special
methods have been applied on the basis
of the cognition theory of socio and legal
phenomena, in particular: comparative
legal analysis for comparing the norms
of criminal procedural legislation in
Ukraine and foreign countries, and systems
analysis for formulating amendments
to provisions of the Criminal Procedure
Code of Ukraine and to other national

conclusions and scientifically grounded

legislation  regarding determination

5

10

11

Imenko T. B. Po3ciiziyBaHHS JOMAaIIHbOTO HACUJIBCTBA : AUC. ... A-pa dinoc. Kuis, 2021. 324 c.
URL: http://elar.naiau.kiev.ua/jspui/bitstream/123456789/20120/1/dysert_ishchenko.pdf (date
accessed: 03.03.2023).

3aropozuiii I. B. Po3ciifyBaHHsS 3JI09MHIB, IOB'I3aHUX 13 HAHECEHHSIM TiJeCHUX VIIKO-
JUKeHb : JuC. ... KaHA. opuj. HayK. Ogzeca, 2018. 242 c. URL: http://dspace.onua.edu.ua/bit-
stream/handle/11300/9316/%d0%97%d0%b0%d0%b3%d0%be%d1%80%d0%be%d0%b4
%d0%bd%d1%96%d0%b9%20%d0%86.%d0%92..pdf?sequence=6&isAllowed=y (date accessed:
03.03.2023).

Kudiok P. B. Oco61uBOCTI po3CitifyBaHHS Ta CyZA0BOr0 PO3IJISIAY KPUMiHATbHUX IIPOBA/IKEHB,
IIOB’SI3aHUX 3 HACKUJIBCTBOM B CiM'1 : fUC. ... KaHJ. IOpUA. HayK. Ipmins, 2020. 233 c.

MixeeBa M. JI. TeopeTHKO-METOZOIOTIYHI Ta KPUMiHATBHO-IIPOLIeCyaJbHi MiACTaBU CYZOBOL
[ICUXOJIOTTIHOI €KCIIEPTU3U OCi6, MOCTPAKAAINX BHACIIZOK ZOMAIIHBOIO HACUIBCTBA. Teopis
i npakmuxka cy4acHoi ncuxonoeaii. 2020. Ne 1. T. 3. C. 127—131. DOI: 10.32840/2663-6026.2020.1-3.22
(date accessed: 03.03.2023).

Motaax O. ., Imenxo T. B. Crienudika nprsHadeHHS CyA0BO-IICUXIaTPUYHUX eKCIIEPTU3 Y PO3-
CTiZyBaHHI JOMaIIHbOTO HACWIBCTBA. IIopigHanbHO-aHarimuute npago. 2020. Ne 2. C. 212—215.
URL: https://dspace.uzhnu.edu.ua/jspui/bitstream/1ib/35563/1/%D0%A1%D0%9F%D0%95%D0
%A6%D0%98%D0%A4%D0%86%D0%9A%D0%90%20%D0%9F%D0%A0%D0%98%D0%97%D0
%9D%D0%90%D0%A7%D0%95%D0%9D%D0%9ID%D0%AF.pdf (date accessed: 03.03.2023).
Casuenko I. O., Babuu C. JI., Vckina P. Jleski TUTaHHS CyZ0BOI IICUXOIOTTIHOI €KCIIePTU3H I10-
TepIiINX BiJ JOMAIIHbOT'O HACUILCTBA (02a1008a cmamms). Teopia ma npakmuxa cyooeoi exc-
nepmusu i kpuminaaicmuxu. 2020. Bum. 22. C. 538—554. DOI: 10.32353/khrife.2.2020.43 (date
accessed: 03.03.2023).

ITamoBan K. A. /lo muTaHHA NPU3HAYEHHSI KOMILIEKCHOI IICHXOJIOTO-TICUXiaTPHUYHOI eKCIep-
THU3M i/l 9ac PO3CaiZlyBaHHS BOMBCTB, CKOEHUX YHAC/IIZIOK 3aCTOCYBaHHS ZOMAIIHBOTO Ha-
CUJIBCTBA. AKMYAAbHI NUMAHHA CY00801 eKxcnepmu3u i kpumiHasicmukuy : 36. MaT-JIiB MDKHAP.
HayK.-IIpaKT. KOH.-rosrinory (Xapkis, 15—16.04.2021). Xapkis, 2021. C. 280—281.
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of directions for improving specific
expertise application.

Main Content Presentation

During investigation of domestic violence
crimes, it is essential to apply specific
expertise of a forensic expert whose
conclusion (according to Part 2 of Article
84 of the Criminal Procedure Code of
Ukraine ) is one of the sources of evidence.
A thorough analysis of the Criminal Code
of Ukraine provisions indicates that the
investigator or the public prosecutor has the
right to appoint any forensic examination
that (in their opinion) is appropriate to
appoint under specific circumstances. For
criminal proceedings involving domestic
violence, the issue of timely appointment
and conduct of forensic examinations
to establish facts of physical, sexual,
psychological, or economic violence is
quite urgent.

In the context of discussing this
issue, it should be stressed that forensic
expert activities related to criminalistics,
forensic medical and forensic psychiatric
examinations are carried out exclusively
by state specialized institutions (Part 3,

Article 7 of the Law of Ukraine On Judicial
Examination **) in Ukraine. Therefore, the
majority of forensic examinations in the
studied category of criminal proceedings
are performed by state forensic science
institutions. In light of the above-
mentioned, the issue of the inherent
inequality between state and private
forensic experts is a topic of debate and
research among legal scholars. Most of
them propose ending the monopoly of
conducting such forensic examinations
in state forensic expert institutions.
Specifically, H. K. Avdieieva suggests
legalizing conduct of forensic examinations
in criminal procedure. As mentioned by the
scientist, “these changes should help to ensure
the right to fair justice, especially for Ukrainian
women who have suffered domestic violence
<...>, to enable the development of evidence
base of the highest quality and in the shortest
possible time when investigating crimes of this
kind by applying specific expertise within an
adversarial criminal procedure” .

It is worth mentioning that the practice
of parallel functioning of state and non-
state forensic science institutions (forensic
experts) exists in the legislation of post-
Soviet countries (see e.g. Article 97 of

12 KpuMiHanbHHUI NpoliecyaTbHUN KofleKe YKpainu Big 13.04.2012 p. Ne 4651-VI (3i 3miH. Ta fo-
oB.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 03.03.2023).

13 IIpo cymoBy eKCIepTHU3y : 3aKOH YKpainu Bif 25.04.1994 p. Ne 4038-XII (3i 3miH. Ta fonos.). URL:
https://zakon.rada.gov.ua/laws/show/4038-12#Text (date accessed: 03.03.2023).

14 ABgeesa I. K. BUKOpUCTaHHS CIlel[ia/IbHUX 3HAHD Y PO3CJIiJyBaHHI JOMAIIHBOT'O HACUIbCTBA
B yMOBaX 3MaraJbHOr0 KPUMiHAIBHOTO mpotuecy. OpeaHizayitino-npasosi 3acadu 3anobizanus 0o-
MAWHBOMY HACUALCTBY: pedail ma nepcnekmueu : MaT-JIx KpyTJL. CToJIy. (3anopixoxs, 31.05.2019).
3amopixoks: KITV, 2019. C. 12—13. URL: https://dspace.uzhnu.edu.ua/jspui/bitstream/lib
/24652/1/%D0%90%D0%BD%D0%B4%D1%80%D1%83%D1%88%D0%BA%D0%BE%20
%D0%90.%D0%92.%20%D0%9D%D0%B5%D0%B7%D0%B0%D0%BA%D0%BE%D0%BD%DO0
%BD%D0%B5%20%D0%BF%D0%BE%D0%B7%D0%B1%D0%B0%D0%B2%D0%BB%D0%BS5%
D0%BD%D0%BD%D1%8F%20%D0%B2%D0%BE%D0%BB%D1%96%20%D1%8F%D0%BA%20
%D0%B2%D0%B8%D0%B4%20%D0%B4%D0%BE%D0%BC%D0%B0%D1%88%D0%BD%D1
%8C%D0%BE%D0%B3%D0%BE%20%D0%BD%D0%B0%D1%81%D0%B8%D0%BB%D1%8C%
D1%81%D1%82%D0%B2%D0%B0%20%28%D0%BA%D1%80%D0%B8%D0%BC%D1%96%D0
%BD%D0%BE%D0%BB%D0%BE%D0%B3%D1%96%D1%87%D0%BD%D0%B8%D0%B9%20
%D0%B0%D1%81%D0%BF%D0%B5%D0%BA%D1%82%29%20-%20%D0%A1.%2018.PDF (date

accessed: 03.03.2023).

139


https://doi.org/10.32353/khrife.1.2022.07

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 2 (31)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

the Code of Criminal Procedure of the
Azerbaijan Republic ** and Art. 150 of the
Criminal Procedure Code of the Republic
of Moldova ) and Western European
countries. In particular, principal tasks of
the forensic science service of the United
Kingdom (an executive agency of the
Home Office, which plays a crucial role
in the work of the British police in crime
detection, investigation, and prevention)
include: “providing professional assistance in
the course of crime detection and investigation.
However, the legislation <...> provides for the
possibility of involving forensic experts from
private forensic laboratories, who oftentimes
offer their services in certain specific areas
of forensic science (e.g., forensic document
examination)” V.

While investigating the disputed
issue, Yu. O. Tkachenko emphasizes that
in the Czech Republic, “the institution of
forensic science is specific: a forensic expert
<...> is entitled to provide services not only
to courts but also to all state institutions.
However, all forensic experts <...> must

refrain from providing services to private
organizations” .

Based on the above, we believe that the
end of the monopoly in conducting forensic
examinations in state forensic science
institutions is quite acceptable. Furthermore,
according to Yu. Yu. Yaroslav, the abolition
of the monopoly position of state forensic
examination will also contribute to “gradual
establishment of scientific adversariality in
forensic science” *°. Therefore, this issue
requires appropriate regulation both in
provisions of Article 243 of the Criminal
Procedure Code of Ukraine 2, and in Part
3 of Article 7 of the Law of Ukraine On
Judicial Examination *.

During investigation of domestic
violence, forensic medical examination
is most commonly appointed, which is
conducted according to the rules stipulated
in the Instruction on the Conduct of
Forensic Medical Examination (approved
by the Order of the Ministry of Health
of Ukraine No. 6 On the Development and
Improvement of the Forensic Medical Service

15

16

17

18

19

20

21

VrosoBHO-TIpoLIecCyaIbHbII KoZeKe AzepbaiipkaHckoit Peciiybiuku ot 14.07.2000 p. Ne 907-1Q
(c m3m. u gom.). URL: http://continent-online.com/Document/?doc_id=30420280 (date accessed:
03.03.2023).

VrosoBHO-TIpoLieccyaIbHbIN KoAeKe Pecrybinku MoszoBa ot 14.03.2003 p. Ne 122-XV (c usMm.
u pgom.). URL: https://continent-online.com/Document/?doc_id=30397729 (date accessed:
03.03.2023).

I'yzena M., Kauuip B. 3apy6ixkHUI ZOCBij opraHisanii Cys0Bo-€KCIIEPTHOI JisI/IBHOCTI B IIPOIie-
ci 3zificCHeHHS KpUMiHaJIBHOIO IlepeciifyBanHs. Bicnuk Hayionaavhozo yrigepcumemy «JIvgis-
cvka nonimextika». Cepis: FOpuduuni nayku. 2018. Ne 906 (20). C. 129—135. URL: http://nbuv.gov.
ua/UJRN/vnulpurn_2018_20_21 (date accessed: 03.03.2023).

Trkauenko 0. O. 3apyOiXHUI JOCBiZ IPOBe/IeHHS CYA0BO-0yXTraJTepChbKUX eKCIIepTus. Ynpas-
NIHHA PO3BUMKOM COUIAAbHO-eKOHOMIMHUX cucmem : MaT-mu IV MixHap. HayK.-IIpakT. iHTep-
HeT-KoHO. (XapkiB, 08.10.2020). Xapkis, 2020. C. 419—421. URL: https://repo.btu.kharkov.ua//
handle/123456789/24081 (date accessed: 03.03.2023).

fpocnas 0. }0. CaMoperyIioBaHHS — HAHBaXXIUBIIIA YMOBA PO3BUTKY HeZlep:KaBHOI (IIpuBaT-
HOI) cyzoBoi exciepTusu. Micye HedepacagHoi cy0ogol ekcnepmu3di y 3abe3nedueHHl cy0ouuHcmed
Ykpainu : MaT-1u Bceykp. HayK.-ipakT. KoHO.-guckyc. (Kuis, 19.10.2020). Kuis, 2020. C. 26—30.
URL: http://nndes.org.ua/images/18112020.pdf (date accessed: 03.03.2023).

KpumiHasbHUE IIpoIjecyanbHUN KoZekc Ykpainu ... . URL: https://zakon.rada.gov.ua/laws/
show/4651-17#Text (date accessed: 03.03.2023).

IIpo cyzoBy ekcueptusy ... . URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text (date
accessed: 03.03.2023).
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of Ukraine dated January 17, 1995 %) %,
As stated by T. V. Ishchenko, “subsequent
criminal-legal qualification of a criminal
offense depends to a large extent on results of
this forensic examination: not only according
to Art. 126-1 of the Criminal Code * of
Ukraine , but also under other specific articles
of this Code, in particular, Art. 115, 121, 122,
125, 126 <...>. And taking into account the
fact that one of the forms of domestic violence
is physical violence <...>, in particular, the
following actions: slapping, kicking, pushing,
pinching, spanking, beating, facial assault,
inflicting bodily injuries of various degrees
of severity, causing death < ...>, they should
be given special attention” *». However,
conducting forensic examination in respect
of establishing causes of death, gravity
and nature of bodily injuries (clauses 1
and 2, Part 2, Article 242 of the Criminal
Procedure Code of Ukraine) % is obligatory.

In addition to the above, authors of
the Handbook for an Investigator Scientific-
Practical Manual rightly put an emphasis
on the fact that the purpose of forensic
medical examination: “it is not only to
determine the severity of bodily injuries but
also to establish the time and mechanism of
their infliction, to identify information about
the possible origin of the weapon or tool used
(firearm, blunt, sharp, sharp cutting, etc.),

which is particularly important during the
initial stage of investigation” %

In fact, criminal offenses involving
domestic  violence are  oftentimes
committed using various tools. Considering
this, V. P. Revin states that during acts of
violence, weapons (firearms, cold weapons)
as well as household sharp-cutting and
other objects are used. However, the use
of weapons as instruments of violence in
a home environment is still atypical. In any
case, a weapon is used only if it is available
in a family and is not specially purchased.
Therefore, during domestic violence
commission, the most typical is the use
of available household items that happen
to be at hand, such as knives, scissors,
and other household objects %. In view
of this, there are grounds for appointing
the following forensic examinations (in
addition to forensic medical examination):
examination of weapons and evidence and
circumstances of their use, trace evidence
analysis, fingerprint analysis, etc.

It should be noted that provisions of
the Criminal Procedure Code of Ukraine do
not specify conditions for the appointment
of forensic medical examination, but this
should not be overlooked. First of all, this is
connected with the following factors: a) un-
timely appointment of forensic medical

22
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28

ITpo pPO3BUTOK Ta BAOCKOHAJIEHHS CYZOBO-MeJUYHOI cay:x6u Vkpainu : Hakaz MO3 Vkpainu
Big 17.01.95 p. Ne 6. URL: https://zakon.rada.gov.ua/laws/show/z0248-95#Text (date accessed:
03.03.2023).

IHCTPYKIIS IIPO NIPOBeAEHHS CYZOBO-MEAMYHOI eKCIePTU3HU : 3aTB. HakaszoM MO3 VkpaiHu
Big 17.01.95 p. Ne 6. URL: https://zakon.rada.gov.ua/laws/show/z0254-95#Text (date accessed:
03.03.2023).

KpuminanpHUI Kozeke Yrpainu Big 05.04.2001 p. Ne 2341-III (3i 3miH. Ta gomos.). URL: https://
zakon.rada.gov.ua/laws/show/2341-14#Text (date accessed: 03.03.2023).— IIpum. B. [onmapeHxa.
Imenko T. B. Op. cit. C. 157.

KpuMiHanbHUN IpoLieCyaJbHUN KOJeKC YKpaiHu ...
show/4651-17#Text (date accessed: 03.03.2023).

ITanos M. I., llleniTeko B. 10., KonoBayosa B. O. Ta in. HacTinbHa KHUTA CII[90T0 : HAYK.-IPAKT.
BUJ. [JIs CJiAY. 1 i3HABaY. 2-Te BUZ., epepob. i gomos. Kuie, 2007. C. 240. URL: https://dspace.
nlu.edu.ua/bitstream/123456789/13703/1/Bululukov_232-241.pdf (date accessed: 19.01.2023).
PeBuH B. I1. HacuibcTBeHHBIE IPECTYIIEHUS B cepe ceMeHHO-ObITOBEIX OTHOIIEHUH U IIPO-
61eMBI X TPODUIAKTUKY : MeTOZ. pek. Mocksa, 1993. 56 c.
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examination may result in disappearance
of bodily injuries; b) conducting forensic
medical examination takes a considerable
amount of time, which may cause delays in
pre-trial investigation and other issues.

Within the scope of considering this
issue, it is important to note that in the
practical aspect of investigating crimes
involving domestic violence, forensic
medical examination is appointed directly
against a victim. However, as rightly
pointed out by I. V. Hloviuk and colleagues,
“forensic medical examination should be
directed not only towards the victim but also
towards the suspect when there are signs of
bodily injuries or when the suspect claims that
harm has been caused to his/her health as
a result of a committed crime” ».

The issues associated with appointment
of forensic psychiatric examination
necessitate separate consideration
within the studied category of criminal
proceedings. According to clause 10 of
the Procedure for Conducting Forensic
Psychiatric Examination approved by
the Order of the Ministry of Health of
Ukraine No. 865 dated May 8, 2018: “The
subject of forensic psychiatric examination
is the mental state of an individual
during specific legally significant time
intervals” . There are different positions
in scientific literature as to formal
grounds for directing an individual to
such forensic examination, including:
“a) information about past mental disorders
found in a person; b) receiving treatment
at a psychiatric hospital; c¢) exemption
from compulsory military service due

to mental illness; d) being registered at
a psychoneurological clinic; e) the presence
of mental disorders in close relatives of an
individual; f) inappropriate behavior and
intellectual incapacity; e) suicide attempts,
strange, meaningless behavior of the detainee
in a detention center; g) inability to properly
comprehend  the issue, inconsistency,
irrationality of answers and reflections;
g) inability to focus and understand the
essence of events, fears, inadequate affective
reactions; h) manifestations of mental
disorders, understanding a painful condition
that require application of specific medical
expertise” ®. For our part, let’s note that the
above list is not exhaustive, since a person
may have other signs of mental disorders.

It should be emphasized that an
important stage prior to appointing this
forensic examination is preparation
of materials for its conduct. Firstly,
the investigator should obtain relevant
medical  documentation  regarding
a person’s mental health from
healthcare institutions. Additionally,
sources of information on the presence
of a mental disorder in a suspect can
include: a) testimonies of relatives,
acquaintances, neighbors; b) references
from the place of residence, work, or
education; c) a conclusion of a military
medical commission, etc. However,
as N. M. Senchenko states, “relatives’
testimony about mental health of a person
under investigation is not always objective
and can have a dual nature <...>. Thus,
relatives might falsely assert that a person has
a mental illness that he/she does not actually

29 Pomanmosa C., Verpunpka H., Imosiok 1. Ta in. Op. cit. C. 232. URL: https://dspace.lvduvs.edu.
ua/handle/1234567890/4807 (date accessed: 03.03.2023).

30 ITopsZoK IPOBeJEHHS CYZOBO-IICUXiaTPUIHOI €KCIIePTHU3U :

3aTB. HakazoM MO3 VkpaiHu

Biz 08.05.2018 p. Ne 865. URL: https://zakon.rada.gov.ua/laws/show/z0719-18 (date accessed:

03.03.2023).

31 Tpuryc L. M., Camopokos B. O., umbaiox B. I., [lumbainiok B. O., Caxuiok B. B. Cyzosa ncuxi-
aTpist Ta CyZ0BO-IICUXiaTPUYIHA €KCIIEPTH3a : HaBd. 110¢i6. / mizg pez. I. M. I'puryca. JIsBis, 2020.

119 c.
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have, or claim that the suspect suffers from
a more serious mental illness than she/he
does” *2. Therefore, the investigator should
thoughtfully perceive such information
and duly verify it through implementation
of appropriate  procedural actions
stipulated by the Criminal Procedure Code
of Ukraine.

Investigative and judicial practice
shows  that  forensic  psychiatric
examination is most often appointed
against suspects in criminal proceedings
involving domestic violence. However,
one of the sources of evidence set forth
in Part 2 of Article 84 of the Criminal
Procedure Code of Ukraine * is a victim’s
testimony. Since evaluation of his/
her testimony is highly important for
fulfillment of criminal proceeding tasks,
the issue of her/his capacity to sue or be
sued is gaining relevance.

It is worth mentioning that the
scientific community first paid attention
to the aspects of studying the mental
state of crime victims at the International
Congress of Psychiatrists in Bucharest
in 1947 **. However, to date, the current
legislation of Ukraine does not contain
detailed regulations on appointment of
forensic psychiatric examination against
a victim. The possibility of conducting
forensic psychiatric examination against
victims and other certain participants
is discussed in the Regulation of the
Plenum of the Supreme Court of Ukraine
No. 8 of 30 May 1997. According to this

regulation: “If there are doubts about
the ability of a victim, a witness, a civil
plaintiff or an accused in criminal cases
<...> to perceive events correctly, to react
to them appropriately and to reproduce
them accurately in their testimonies, the
court may appoint a psychiatric expert to
participate in interrogation of these persons.
The appointment of forensic psychiatric
examination against such persons with
placement in a medical institution is
permitted only with their consent” %.
Considering that the cited Regulation is
not a law and is only advisory in nature,
the measures provided in Article 509 of
the Criminal Procedure Code of Ukraine
require supplementation in the research
section of this paper.
Generalization of criminal proceedings
involving domestic violence indicates
that 63% of them were committed
by individuals under the influence of
alcohol or drugs, of which 47% were
directly registered with narcologists. In
view of the above, representatives of the
scientific community and practitioners
are concerned about the specific scope of
expertise required to address this issue.
Given the outlined aspect, O. A. Revenok,
0. P. Oliinyk, A. V. Kanishchey,
0. V. Radzevilova stress that “in accordance
with the Law of Ukraine ‘On Psychiatric Aid’
and the current International Classification of
Diseases (ICD-10), mental disorders resulting
from the use of psychoactive substances (PAS)
are disorders of the psyche and behavior which

32 Cenuenko H. M. IITo10 OKpeMUX IUTAHb IPU3HAYEHHS Ta IPOBEAEHHS CYZ0BO-IICUXiaTPUIHOL
€KCIIepTU3H Y KpUMiHaJIBHOMY NIPOBakeHHi. ITpaso i cycniavemego. 2017. Ne 5. 4. 2. C. 251. URL:
http://pravoisuspilstvo.org.ua/archive/2017/5_2017/part_2/55.pdf (date accessed: 03.03.2023).

33 KpuMiHaibHUI NPOIECyaTbHUM KOAEKC VKpaiHU ...
show/4651-17#Text (date accessed: 03.03.2023).

. URL: https://zakon.rada.gov.ua/laws/

34 JleBeneus l. B. CyzoBa ncuxiaTpis : HaBd. 11oci6. TepHominse, 2005. 328 c.
35 IIpo CyZoOBY eKCIepTH3y B KPUMIHQJIBHUX i IUBITBHUX cmpaBax : Iloctanosa Ilmenymy BC
Vkpainu Bizg 30.05.1997 p. Ne 8 (3i 3miH. Ta gomnos.). URL: https://zakon.rada.gov.ua/laws/show/

v0008700-97#Text (date accessed: 03.03.2023).
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fall within the professional competence of
psychiatrists and narcologists”*°. In addition,
“alcoholism significantly affects volitional
processes of a person. Therefore, the study of
a person’s motivational sphere is subject to
expert assessment, which can be carried out
within the framework of multidisciplinary
forensic  psycho-psychiatric ~ examinations
(MFPPEs).

<...>

Determination of the potential impact
of personal traits on an individual’s ability
to fully comprehend the significance of her/
his actions and exert control over them
in a legally significant situation requires
involvement of forensic psychologists. Within
the algorithm of forensic examination of
persons with alcohol dependence, apart from
assessing the examinee’s mental state, it is
essential to include the study and comparison
of psychosocial functioning parameters
throughout their lifetime and in the legally
significant period” ¥. Accordingly, forensic
psychiatric or multidisciplinary forensic
psycho-psychiatric examinations should
be appointed against suspects who abuse
alcoholic beverages or drugs.

It is also relevant to address the
issue of establishing circumstances of
psychological violence. As stated in clause
6.4 of the Scientific and Methodological
Guidelines on the Preparation and
Appointment of Forensic Examinations and
Expert Research approved by the Order of
the Ministry of Justice of Ukraine No. 53/5

dated October 8, 1998, the main objective
of forensic psychological examination is to
determine in an examinee:

“ individual  psychological traits,
character traits, leading personality traits;
motivational factors of mental life and
behavior;

- emotional reactions and states;

- regularities of mental processes, the level
of their development and their individual
properties” *.

Certain difficulties arise directly when
proving facts of psychological violence
against a victim, especially when it was not
accompanied by physical violence (thus,
it has a somewhat hidden nature). The
investigator can obtain such information
through interrogation of a victim, suspect,
and witnesses. However, documenting
the use of psychological violence in the
interview record is often a formality in
many cases. Moreover, investigators are
not always capable of properly assessing
the psychological state of an interrogated
person and the impact of psychological
violence on their vital functions. Therefore,
interrogation of such persons should be
conducted with a mandatory participation
of a psychologist, and the interview record
should be used in the course of forensic
examination.

With regard to the aforementioned, in
criminal investigations involving domestic
violence, there is a need to appoint forensic
psychological examination. According to

36 PeseHok O. A., Onifinuk O. II., Kanimes A. B., Pagsesisosa O. B. AHai3 IpaKTUKU IIPOBEZEH-
HS CYZOBO-HApPKOJIOTTYHOI €KCIIepTH3U B KPUMiHAJIBHOMY IIpoBakeHHi. Web of Scholar. 2018.
Vol. 1. Ne 11. Pp. 22—27. URL: http://www.psychiatry.ua/articles/paper472.htm (date accessed:

03.03.2023).

37 OniiiHuk O. II., PagsesimoBa O. B. KomIlIeKcHa CyZoBa IICHXOJIOTO-IICUXiaTPHUYHA OI[iHKA
CTaHIB 3aJIEXKHOCTI BiJ] 2JIKOTOJIIO B ITUBIIPHOMY Ta KPUMiHAIBHOMY IIpOIeci. Ykpaincvkuil me-
OJuynuil waconuc. 2018. 1 (2) (123) — I/II. DOI 10.32471/umj.1680-3051.123.122293 (date accessed:

03.03.2023).

38 HaykoBO-MeTOZUYHI peKOMeHJaIlii 3 MUTaHb IiATOTOBKY Ta NPU3HAYeHHS CYZOBUX eKCIIep-
THU3 Ta eKCIIePTHUX JOCIiZKeHb : 3aTB. Haka3oM MiH'locTy Vkpainu Big 08.10.1998 p. Ne 53/5
(31 3amin. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/z0705-98#Text (date accessed:

03.03.2023).
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I. O. Savchenko, S. L. Babych, R. Uskila, it
should address the following questions:

“1.  ‘Are there any changes in
emotional state or individual psychological
manifestations of a victim that impede her/
his active social functioning as a person and
have arisen as a result of a suspect’s (accused’s)
actions?’

2. ‘Is a situation under study
psychologically traumatizing for a victim?
If so, has the victim experienced moral and
physical suffering?” ®

Let’s emphasize that within the scope
of our research, attention is drawn to
only the most common types of forensic
examinations that investigators appoint
during investigation of domestic violence
crimes, and to issues of their regulation.

Conclusions
The procedural order of appointing
forensic examinations in a criminal

proceeding both in general and during
pre-trial investigation of criminal offenses
involving domestic violence is stipulated
in the Criminal Procedure Code of Ukraine
and other legal regulations. However, it
contains problematic aspects resulting
in certaing complications in its practical
application.

Key debatable issues of the indicated
procedure are associated with the fact
that criminalistics, forensic medical, and
forensic psychiatric examinations can
only be performed by state specialized
institutions in Ukraine. This impedes
participants in a criminal proceeding
from choosing the most qualified forensic
expert in a particular field and violates
the principle of adversariality. Ending
the monopoly of state forensic science
institutions in conducting such forensic
examinations will help victims exercise

39 Caguerko I. O., Babuu C. JI., Vckina P. Op.

accessed: 03.03.2023).

their right to fair justice. In addition, certain
aspects concerning the ordering of forensic
psychiatric examinations against victims
and certain other participants in a criminal
proceeding have been overlooked by
legislators to this day. Obviously, the above-
mentioned issues require further thorough
research and regulation in Ukrainian
legislation.

HpOGJ’IeMI/I 3aKOHOJABYI0I'0
periiamMmenTyBaHH:A CyJ0BHUX €KCIIepTUus3,
NPpU3HAYEHUX l'li/I qac pOSCJIiI[YBaHHﬂ
AOMAIIIHBOI'O HACUJIbBCTBA

B’auecaae l'onmapenko

JZlocaidiceno okpemi acnekmu peeaa-
MEHMYB8AHHA NpU3HA4eHHA CcyJosux eKc-
nepmus nid wac 0ocy0o60z0 po3caidysanns
KPUMIHAALHUX TNpABonopyuleHb, n0e’a3a-
HUX i3 domMawHim Hacuabemeom. Ha nio-
cmasi 3a2anbHOHAYKOBUX 1 CMeyianbHUX
memodis, wWo JSPYHMYIOMbCA Ha meopii
NI3HAHHS COYIAAbHO-NPABOSUX AU, 30iii-
cHeHo JoknadHull ananiz KpumiHaAbLHOZO
npoyecyanviozo 3axKoHo0ascmea ma Hop-
MAMUBHO-NPABOBUX akmie Ykpainu ii iHo-
3eMHUX Depiwas, a maxoxi dyMOK nposioHux
BIMUUHAHUX HAYKOBYI8 13 U4b0e0 NUMAH-
HA. YV KpUMIHAABHUX TNPO8aOdieHHAX,
nog’azanux i3 O0OMAUWHIM HACUALCIEOM,
006041 AKMYAAbHUM € NUMAHHA U000
CB0€UACH020 MPUIHAYEHHA MA NPOBedeHHs
excnepmus 045 3’acyeannsa gaxmis Qisuu-
H020, CeKCYaNbHO20, NCUX0A02IUH020 abo
eKOHOMIUH020 Hacuabemeda. Haseani uum-
HUKU 30e0iAblL020 8CMAHO8AI0I0Mb WS-
XOM mposedeHHs KPUMIHAAICTMUYHUX, CY-
0o60-meduunux i cy0080-NCUXIAMPUHHUX
excnepmus, 30i1lCHIOBAHUX 8UHATKOBO Jep-
HABHUMU CNeyianizoeanumi eKcnepmuu-
mu ycmanogamu. Inkoau ye nepeurkooncae
N0BHOMY Ui 00’€KMuUSHOMY PO3CcAI0Y8AHHIO
ma 3aeaxcae Y4acHUKam KpUMiHAAbLHOZO

cit. C. 548. DOI: 10.32353/khrife.2.2020.43 (date
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nposaodnenHs obpamu Haiibinviu
K8anigikoganozo excnepma. Pexomendo-
BAHO CKACYBAMU MOHONOALI0 OepHcagHUX
eKCTepmHUX YCMAaH08 Ha npogedeHHs ma-
KUX ekcnepmus, wo 00NoMoYdce nocmpd-
Hoarum peanizysamiu npago Ha cnpaseo-
Ause npagocydoq. Yeazy axiyeHmosano Ha
NUMAHHAX NpoyecyanvHoi npaeozdam-
HOCMI NoMepninceo, NoKA3aHHA AK020 € 00-
HUM 3 Hallgaxcausiwux Oxcepes 00Ka3is.
Ockinvku Hatiwacmiwe 06°ekmamu cydo-
60-NCUXIAMPUUHOL eKCnepmu3u Ccmaiomo
nido3piogani, 3anponoHo8aHo 8i0nosidHi
3minu i donogHeHHs 0o KpuminaavHoeo
npoyecyanviozo kodekcy ma Oeakux Hop-
MAMUBHO-NPABOBUX akmig Ykpaiuu, sKi
cmocylomucs npu3HaieHms cydoso-ncuxia-
MpUUHOL eKCnepmu3iu nomepniiux.

Katouogi ca08a: KpuMinaabHULL npoyec;
docydoge po3caidysanms; 0OMAlUHE HACUAb-
CMeo; CneyiaavHi 3HAHHS; eKCTepm; Npu-
3HAYeHHS eKCTIepMU3l; pPeeNaAMeHIY8aNHSL;
00Ka3yB8aHMA.
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