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) Changes to procedural legislation of Ukraine in 2017 added
OPEN (¢ ) ACCESS a new participant in lawsuit, namely: legal expert. Such an expert
can be a person who has an academic degree and is a specialist in the
field of law. Legislator did not put forward any other requirements
'@ @ for the new participant in lawsuit, that caused lively discussions, in
particular, on the question of whether an expert in the field of law
bears legal responsibility in general and what exactly. In view of the
above, the purpose of this article is to determine the legal responsibility
of forensic expert in the field of law. The methodological basis of the
article is separate scientific methods of cognition, in particular:
logical-semantic, systemic-functional, comparative-legal, structural-
logical (reveals the issue of legal responsibility of an expert in the
field of law) and methods of mathematical statistics (for quantitative
comparative assessment and qualitative analysis of the obtained
results ). The article describes the rights and duties of an expert in
the field of law, provided for by procedural legislation of Ukraine.
Comparison of the procedural status of a forensic expert conclusion
in the field of law with the conclusion of forensic research was made.
Possible types of offenses by an expert in the field of law are proposed
to be systematized into three groups: civil, organizational, and
procedural ones. Four types of legal responsibility of forensic expert in
the field of law are characterized: disciplinary, civil, administrative
and criminal ones.
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Research Problem Formulation

Law of Ukraine Ne 2147-VIII: On Amend-
ments to the Economic Procedural Code of
Ukraine, the Civil Procedural Code of Ukraine,
the Code of Administrative Procedure of
Ukraine and other legislative acts dated on
03.10.2017 introduced a new participant
in lawsuit, namely: legal expert *. This leg-
islative act in Art. 73 of Civil Procedural
Code of Ukraine %, Art. 70 of Commercial
and Procedural Code of Ukraine ® and Art.
69 of the Code of Administrative Proceed-
ings of Ukraine * introduced: “provision
that a person who has a scientific degree
and is a recognized specialist in the field
of law can be involved as an expert on le-
gal issues. Additional requirements and
detailing of the legal status of an expert in
the field of law, his rights and obligations,

drafting and execution of the relevant
document by an expert in the field of law,
methods and techniques he uses when pro-
viding answers to the questions posed, the
procedure for appointing and conducting
expert examinations in the field rights and
many other aspects of the activity of an ex-
pert in the field of law are not defined by
the above-mentioned codes and other leg-
islative and regulatory acts” °.

Similarly, the legislation does not
contain reservations about bringing
an expert in the field of law to justice®.
Relevance of researched issue lies in the
fact that to this day there are ongoing
discussions around the question “does
forensic expert in the field of law bear any
responsibility at all and for which offenses;
on the basis of which laws it is possible to
bring him to justice if necessary; can the

1

IIpo BHeceHHs 3MiH 0 '0CIIOZapChKOTO MPOIECYaIbHOTO KOZeKCy YKpainy, [luBiIbHOrO Ipo-
I[eCyaJbHOTO KoJeKey Ykpainu, Kosekcy aAMiHiCTpaTUBHOTO CYZ0YMHCTBA YKPAiHN Ta iHIIIX
3aKOHOZABYMX aKTiB : 3aKoH Vkpainu Big 03.10.2017 p. Ne 2147-VIII (3i 3miH. Ta gonos.). URL:
https://zakon.rada.gov.ua/laws/show/2147-19#Text (date accessed: 02.11.2023).

LIMBiILHUH NIPOIeCYaTbHUH KogeKe YKpainu Biz 18.03.2004 p. Ne 1618-IV (3i 3MiH. Ta ZOIOB.).
URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text (date accessed: 02.11.2023).
TocriozapChKuil MPOIeCyaIbHUH KogeKe Ykpainu Big 06.11.1991 p. Ne 1798-XII (3i 3miH. Ta go-
roB.). URL: https://zakon.rada.gov.ua/laws/show/1798-12#Text (date accessed: 02.11.2023).
Kozekc afMiHICTpaTHBHOIO CyZOIMHCTBA VKpaiHu Bij 06.07.2005 p. Ne 2747-IV (3i 3miH. Ta go-
rioB.). URL: https://zakon.rada.gov.ua/laws/show/2747-15 (date accessed: 02.11.2023).

J306ak K. M. BigmoBiganpHiCTh eKcIIepTa y rajysi mpasa: 4u repejbadeHa BOHA [IPOLieCyab-
HUM 3aKOHOZABCTBOM? TeopemuuHi numaHHs wopucnpyOeryii i npobiemi. npaso3acmocysants:
suxauxu XXI cmoaimms : Te3u fo1. ydacH. III Bceykp. Hayk.-ipakT. KOH. (Xapkis, 19.06.2020).
Xapkis, 2020. C. 9—12. URL: https://dspace.univd.edu.ua/server/api/core/bitstreams/e2172522-
77cc-48a2-bcb2-aa47fec76578/content (date accessed: 02.11.2023).

Ibidem.
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conclusions of the expert in the field of
law be considered reliable without prior
warning of the expert in the field of law
about criminal liability for a knowingly
false conclusion or for refusing without
valid reasons to perform one’s duties” 7 etc.

Article Purpose

Legal responsibility issue of forensic expert
in the field of law.

Research Methods

Methodological basis of the article is sepa-
rate scientific cognition methods, in partic-
ular: logical-semantic; system-functional;
comparative legal ones. Using the struc-
tural-logical method, the issue of legal re-
sponsibility of an expert in the field of law
is revealed. The methods of mathematical
statistics are used for quantitative compar-

7

ative assessment and qualitative analysis of
the obtained results.

Analysis of Recent Researches
and Publications

The analysis of legal literature “proved the
lack of scientific research on the above is-
sues. Scientists and practicing lawyers fo-
cused more attention on defining the legal
nature of the institute of an expert in the
field of law, on the legal personality of an
expert in the field of law as a participant in
civil, economic, administrative procedur-
al legal relations” 8, such as O. Bortman °,
N. Zozulia **, O. Karmaza ', H. Kebernyk 2.
The following outstanding domestic scien-
tists who deeply research the problems of
expertise in the field of law also presented
their research papers on the topic: L. Mam-
chur %, 1. Ozerskyi ¥, M. Shcherbakovskyi *
et al. “This is understandable, because the

Jzobak K. M. Op. cit. URL: https://dspace.univd.edu.ua/server/api/core/bitstreams/e2172522-

77cc-48a2-bch2-aa47fec76578/content (date accessed: 02.11.2023).

Ibidem.

BoprMman O. Ekcriept y ranysi npasa: cyazs Ha dpinanci? FOpucm i 3akon. 2017. Ne 47. URL: https://

vkp.ua/publication/ekspert_u_galuzi_prava_suddya_na_frilansi (date accessed: 05.11.2023).
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3osyns H. ExcriepT 3 muTaHb paBa: IpobseMa IporecyajbHOro cTaTycy / YkpaiHcbKe IIpaBo.
14.12.2017. URL: https://ukrainepravo.com/scientific-thought/legal_analyst/ekspert-z-pitan-pra-
va-problema-protsesualnogo-statusu/ (date accessed: 05.11.2023).

Kapmasa O. ExkcriepT y raiysi mpaBa B CyZOBOMY IIPOIleCi: Teopis Ta CyzoBa IpakTuka. IIpago
i cycninecmego. 2019. Ne 5. C. 89—94. DOI: 10.32842/2078-3736-2019-5-1-14 (date accessed:
05.11.2023).

KebepHuk I. B. HaykoBa excriepTusa B aJMiHiCTPaTHBHO-IOPUCAUKIIMHIN AisIBHOCTI: OCHO-
BU OpraHi3aliliHO-IIPAaBOBOI'0 PETYIIOBAHHS B €BPOIENChKUX KpaiHax. Haykosuil eichux Misi-
HApOOH020 2ymanimapHoeo yHigepcumemny. Cepis: FOpucnpydenyis. 2014. Bum. 8. C. 87—92. URL:
http://nbuv.gov.ua/UJRN/Nvmgu_jur_2014_8_24 (date accessed: 05.11.2023).

Mawmuyp JI. B., MenpHikoB M O. BHCHOBOK K IpoljecyanbHa GpopMa BUKOPUCTAHHSA (PaxoBUX
3HAaHb €KCIIepTa 3 ITUTAHb IIPaBa B IIUBIIBHOMY Ipolieci Vkpainu. IIpukapnamcokuil opuduy-
Huil gicHuk. 2019. Bum. 4 (29). T. 2. C. 66—69. DOI: 10.32837/pyuv.v2i4(29).436 (date accessed:
05.11.2023).

Osepcbkuii . B. ExcriepTu3a B raiysi mpasa sk HoBa (popMa 3aCTOCYBaHHS CIIeljalbHUX 3HAHb
I0pUAUYIHOTO ricuxoiora. IOpuduunuil naykosuii enekmponnuil scyprana. 2019. Ne 5. C. 313—316.
DOI: 10.32782/2524-0374/2019-5/75 (date accessed: 11.11.2023).

lepbakoBchkuit M. I. PaxiBenp 3 MUTaHb [IpaBa: €KCIEPT YU KOHCYIBTAHT? AKMYAAbHI Npo-
bnemu KpumiHaaicmukyu ma cydoeoi ekcnepmonozii : MaT-Iu MDKBIZIOM. HayK.-IIPAaKT. KOHO.
(Kuis, 22.11.2018). Kuis, 2018. C. 479—482. URL: https://dspace.univd.edu.ua/server/api/core/
bitstreams/d8a68738-7911-4f10-b203-9al8b4aalc28/content (date accessed: 12.11.2023).
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judicial reform “engineered” overnight
to receive another tranche from the IMF
turned out to be unable to resolve the legal
conflicts of the already imperfect legisla-
tion of our country. On the contrary, each
further innovation, as it is fashionable to
say, “reform”, sinks the country into an ev-
er-widening institutional abyss. This time
she touched the institution of an expert in
the field of law” 6.

Main Content Presentation

“Scope and content of the rights and duties of
expert in the field of law are set out in three
clauses of the procedural codes. Yes, an expert
in the field of law has the right to:
know the purpose of summons to the
court;

« refuse to participate in the legal
process if he does not have the relevant
knowledge;

«  for payment of services and
compensation for expenses related to
a summons to court.

Among the duties of expert in the field of
law, it is determined that a legal expert must
appear before the court upon its summons,
answer the questions posed by the court, and
provide explanations. In default of objections
from the parties to the case, legal expert may
participate in the court session via video
conference.

The decision on admitting legal expert
to participate in the case and attaching his
conclusion to the case file is adopted by the
court.

The above norms are comprehensive in
terms of their consolidation by procedural
legislation that gives rise to various “flights
of fantasy” of law stakeholders and the
ambiguity of the interpretation of the status
of an expert in the field of law during his
participation in the legal process. If we turn to
the same legislation, namely Art. 115 of Civil
Procedural Code of Ukraine, it turns out that
the opinion of an expert in the field of law is
not evidence, has an auxiliary (advisory)
nature and is not binding on the court; the
court may refer in the decision to the opinion
of an expert in the field of law as a source of
the information contained therein, and shall
make independent conclusions on the relevant
iSsues.

This gives us grounds to draw an analogy
between the conclusion of an expert in the
field of law and the conclusion of forensic
research. The content of the concept of
“forensic research conclusion” is fixed in clause
1.3 of the Instructions on the Appointment
and Conduct of Forensic Examinations and
Expert Investigations, approved by the Order
of the Ministry of Justice of Ukraine Ne 53/5
dated on 08.10.1998 (hereinafter referred to
as Instructions on Forensic Examination)"’
which stipulates that “ in accordance with
the current legislation, for legal entities and
individuals on a contractual basis, expert
studies are conducted by experts, which require
special knowledge and the use of criminology
and forensic methods.” The basis for expert
research is a written statement (letter) from
the customer (a legal entity or an individual)
with a list of issues to be resolved, as well as
objects provided for research. The conclusion of
an expert study is not considered by the court

16 Jizrobak K. M. Op. cit. URL: https://dspace.univd.edu.ua/server/api/core/bitstreams/e2172522-
77cc-48a2-bcbh2-aa47fec76578/content (date accessed: 02.11.2023).

17 IIpo 3aTBep/pKeHHS IHCTPYKIIT Ipo MpHU3HAYEHHS Ta IIPOBeJeHHs CyA0BUX eKcnepTu3 Ta Hay-
KOBO-METOANYHUX PEKOMEH/aIli} 3 IUTaHb IiZITOTOBKY Ta IIPU3HAYEHHs CYZOBUX €KCIIePTH3
Ta eKCIePTHUX JOCIi/KeHb : Haka3 Min'focty Vkpainu Big 08.10.1998 p. Ne 53/5 (3i 3miH. Ta
poros.). URL: https://zakon.rada.gov.ua/laws/show/z0705-98#Text (date accessed: 01.11.2023).
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as evidence, since the legislator did not grant
this document legal recognition.” 8.

Moreover, in clause 4.21, Ch. IV of
Instructions on forensic examination it is
stated that “expert studies are performed
in the order provided for conducting
examinations”. Forensic expert conclusion
is based on the structure and content of
the expert’s conclusion, with the following
exceptions:

+ inintroductory part of the conclusion,
it is indicated who and when applied
to the institution or directly to the
expert with the order to conduct the
research;

«  the entry concerning responsibility of
the person conducting the research for
providing a known false conclusion is
omitted.

It should be noted that criminal liability
of expert for providing a knowingly false
conclusionisdefined in Art. 384 of the Criminal
Code of Ukraine®. In other words, in the case
of drawing up a conclusion of an expert study,
the expert is not warned of criminal liability.
Under such conditions, an expert in the field of
law is exempted from criminal liability®.

“However, <...>if we consider the figure
of an expert in the field of law as an expert
who possesses special knowledge, namely
legal knowledge, it is likely that in this case
heis covered by sectoral Law of Ukraine: On
Judicial Examination Ne 4038-X1II ! dated on
25.02.1994. Article 7 of this Law establishes
that forensic expert activity is carried out
by state specialized institutions, as well as

forensic experts who are not employees
of the specified institutions, and other
specialists (experts) from the relevant fields
of knowledge in the manner and under
the conditions determined by this Law.”
This Law, in particular Article 14, provides
for the possibility of a forensic expert to
be held legally liable on the grounds and
in the manner prescribed by law. Until
October 3, 2017, this article provided for
the possibility of bringing a forensic expert
to disciplinary, material, administrative or
criminal liability.?.

In addition, among the requirements
for forensic expert conclusion opinion,
there is a provision on warning (awareness)
of expert about criminal liability for
providing a knowingly false conclusion
under Article 384 of Criminal Code of
Ukraine or for refusing to provide an
opinion under Article 385 of the Criminal
Code of Ukraine.

Based on the approach proposed by
legislator to determine the legal status of
an expert in the field of law, we consider
it necessary and justified to include in the
opinion of an expert in the field of law
a record of the knowledge of the expert
in the field of law about criminal liability
under Article 384 of the Criminal Code
of Ukraine and in cases of impossibility
of providing answers to the question is
under Article 385 of the Criminal Code of
Ukraine” %.

Our opinion about whether forensic
examination in the field of law should be

18 [Jizrobax K. M. Op. cit. URL: https://dspace.univd.edu.ua/server/api/core/bitstreams/e2172522-
77cc-48a2-bch2-aa47fec76578/content (date accessed: 02.11.2023).

19 KpuminanbHHUI KogeKc Ykpainu Biz 05.04.2001 p. Ne 2341-III (3i 3miH. Ta gonos.). URL: https://
zakon.rada.gov.ua/laws/show/2341-14#Text (date accessed: 01.11.2023).

20 J3wbax K. M. Op. cit. URL: https://dspace.univd.edu.ua/server/api/core/bitstreams/e2172522-
77cc-48a2-bcbh2-aa47fec76578/content (date accessed: 02.11.2023).

21 IIpo cynoBy eKcIiepTu3y : 3aKOH YKpaiHu Bizi 25.02.1994 p. Ne 4038-XII (3i 3miH. Ta fomoB.). URL:
https://zakon.rada.gov.ua/laws/show/4038-12#Text (date accessed: 01.11.2023).

22 Ibidem.

23 Jzwbak K. M. Op. cit. URL: https://dspace.univd.edu.ua/server/api/core/bitstreams/e2172522-
77cc-48a2-bcbh2-aa47fec76578/content (date accessed: 02.11.2023).
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considered scientific and legal (discussed
in previous publications by the author of
this article) was supported by the legislator
in Part 10 of Art. 21 of the Law of Ukraine:
On Scientific and Scientific and Technical
Expertise No 51/95-BP dated on 10.02.1995
(hereinafter referred to as Law Ne 51/95-
BP): “The expert of scientific and scientific
and technical expertise is responsible for
untimely, low-quality and illegal conduct
of scientific and scientific-technical ex-
pertise, non-fulfillment of the terms of the
contract for its conduct” ?*. In Art. 35 of Law
Ne 51/95-BP lists offenses in the field of sci-
entific and scientific and technical exper-
tise. For a more convenient perception of
information, we investigated the possible
types of offenses of forensic expert in the
field of law and systematized them accord-
ing to three groups, that is discussed below.

The first group is civil law containing
possible offenses related to performance
by forensic expert in the field of law of
the duties of conducting an examination,
agreed between him and the client of
forensic examination under the terms of
the contract.

The second group is managerial, it lists
the types of offenses caused by improper
involvement of forensic expert in the field
of law in the conduct of scientific and legal
examination.

The third groupis procedural, it contains
types of offenses that may arise as a result
of external interference in workflow of
forensic expert in the field of law or the
bias and bias of his conclusions.

Visual information on groups of
possible types of offenses of forensic expert
in the field of law is provided in the table 1.

Table 1

Possible types of offenses by forensic expert in the field of law

Group of offenses

Types of offenses

Civil law one

Non-fulfillment of requirements of normative legal acts on

forensic science and the terms of agreement on scientific and legal

examination

conducting a scientific and legal examination contrary to its
main purpose, defined in the contract for conducting forensic

examination

non-fulfillment of the contract terms or mandate to conduct
a scientific and legal examination

Managerial one

Making decisions without conducting a scientific and legal

examination in the case when legislation stipulates mandatory
conducting such examination

taking actions that hinder management and conducting scientific
and legal examination, or illegal refusal to provide forensic science
institutions, organizations and temporary expert teams with
necessary information and content

provision of paid services in the field of scientific and legal
examination by enterprises, institutions, organizations, temporary
expert teams, which statutes do not provide for such activity

24 TIpo HayKOBY i HAYKOBO-TEXHIYHY eKCIepTH3y : 3aKoH YVkpainu Biz 10.02.1995 p. Ne 51/95-BP
(3i 3miH. Ta momos.). URL: https://zakon.rada.gov.ua/laws/show/51/95-Bp#Text (date accessed:

15.11.2023).
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Group of offenses

Types of offenses

Procedural one

Involvement of officials and specialists who are their authors

or directly interested persons in conducting scientific and legal
examination of R&D and scientific and technical pilot projects

deliberate coercion or creation of circumstances for experts and
expert commissions that lead to the illegal or biased conduct of

scientific and legal examination or preparation of unfounded or
deliberately unreliable conclusions

discrediting or persecuting forensic experts based on their prepared
conclusions unfavorable to the person or institution discrediting or

persecuting them

violation by the examination subject of copyright and rights to
industrial property objects in relation to the examination object,
examination results, violation of conditions of information
confidentiality obtained by forensic expert while expert work

falsification of conclusions of scientific and legal examination

As stated earlier, disciplinary, civil,
administrative and criminal liability is
possible for experts in the field of law
mentioned in the table of offenses in the
field of scientific and legal examination.

Let us consider in detail such type of
legal responsibility of forensic expert in the
field of law as disciplinary. We will try to
find out mechanism and terms of bringing
the expert to such responsibility and
which subjects the legislator has foreseen
application of disciplinary sanctions.

Disciplinary responsibility is a violation
of labor discipline by an employee with ap-
plication of reprimand or dismissal. We em-
phasize that this issue is clearly formulated
in the current labor legislation, providing
for two types of disciplinary responsibili-
ty: general and special ones. Each of these
types has its own characteristic features
concerning the types, procedure of appli-
cation and appeal of disciplinary sanctions.
Visually, main types of disciplinary respon-
sibility are given in the table 2.

Table 2

Types of disciplinary responsibility of employees

General one

Special one

1. Provided by the Code of Labor Laws and
internal regulations.

2. The ground is a disciplinary fault traditionally
containing subject, subjective side, object, and
objective side.

3. The subject is always a person who has an
employment relationship with the owner or
a body authorized by him

1. It is carried out:

a) in order of subordination;

b) according to the statutes on discipline;

¢) according to separate normative acts.

2. Penalties may be applied by bodies that have
the right to hire (select, approve and appoint an
employee).

3. The subject is always a person who has an
employment relationship with the owner or
a body authorized by.

105



Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 4 (33)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

General disciplinary responsibility
is applied in accordance with the
requirements of the Labor Code of
Ukraine® and the rules of the internal labor
procedure. In addition, the Labor Code of
Ukraine and the rules of the Labor Code are
provided for all categories of employees,
except for those whose labor activities are
regulated by special legislation of Ukraine
or departmental acts (statutes, regulations,
disciplinary orders). It should be noted that
reprimand and dismissal as punishment for
violation of labor discipline are applied to
the employee according to the general rule
within the scope of general disciplinary
responsibility.

Special  disciplinary responsibility
provides for possibility of applying to the
violator of labor discipline other measures
of disciplinary sanctions and influence,
such as: “demotion in class rank, demotion
in position, badge deprivation , dismissal
with deprivation of class rank, warning
of incomplete official compliance, delay
to one year in the assignment of another
rank or in appointment to higher position,
verbal remark, remark, severe reprimand,
demotion in a special rank by one degree”
etc.

Therefore, bringing specific violator
of labor discipline to disciplinary
responsibility involves taking into account
his legal status. The fact that, in accordance
with Part 1 of Art. 1471 of the Labor Code of
Ukraine, “disciplinary sanctions are applied
by the body that has been granted the right
to hire (elect, approve and appoint) a given

employee” ¥. It is worth emphasizing that
disciplinary sanctions have the right to be
imposed by higher authorities as well, if
employees bear disciplinary responsibility
according to statutes, regulations and other
acts of legislation on discipline.

For example, according to Art. 13 of
the Disciplinary Statute of the Internal
Affairs Bodies of Ukraine “The Minister
of Internal Affairs of Ukraine has the right
to impose disciplinary sanctions provided
for in this Statute on all rank-and-file and
senior officers” 2. Example of the dismissal
of employees holding elected positions is
interesting. The legislation stipulates that
such employees can be dismissed only by
the decision of the body that elected them,
and only on the grounds stipulated by
legislation.

As for the legal basis for the application
of disciplinary responsibility of forensic
expert in the field of law, current labor
legislation does mnot provide specific
definitions, does not define a clear
composition of offenses due to which the
employee (forensic expertinthe field of law)
is subject to disciplinary responsibility. The
question immediately arises: is an expert
in the field of law always an employee and
who is his employer? After all, in many
cases, by forensic expert in the field of
law, we understand a person who works
independently, more precisely, we refer
to a specific scientist who may not work
in State institution, but be an individual
entrepreneur, or a private entrepreneur,
or have another status. Or, on the contrary,

25 Kogzekc 3aKOHIB IIpo npanio Ykpainu Big 10.12.1971 p. Ne 322-VIII (3i 3MiH. Ta fgomos.). URL:
https://zakon.rada.gov.ua/laws/show/322-08#Text (date accessed: 12.11.2023).

26 Bupy, mifcTaBu Ta NMOPSZOK HAKJIAJeHHS JUCLHUIUTIHAPHUX CTArHeHb /| MiH'IocT VKpaiHu :
odir. caiT. URL: https://minjust.gov.ua/m/str_23358 (date accessed: 12.11.2023).

27 KojeKc 3aKOHIB IPO IIpaIjio ...
accessed: 12.11.2023).

. URL: https://zakon.rada.gov.ua/laws/show/322-08#Text (date

28 IIpo [lucuMILUTiHAPHUKM CTATyT OpTaHiB BHYTPIIIHIX crpaB VkpaiHu : 3akoH VKpaiHU Bif
22.02.2006 p. Ne 3460-IV (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/3460-

15#Text (date accessed: 14.11.2023).
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forensic expert in the field of law may
have an employment relationship with
the relevant body, but his performance of
his official duties does not concern expert
activity. Then provision of a scientific
and legal expert opinion will be outside
the scope of employment relationship
between. In this case, who is the subject
of applying disciplinary sanctions, if
disciplinary sanctions can be applied to
an employee only by the body that has
disciplinary power over the latter? There
are many questions, to none of which the
legislator does not give answers.

In particular, Art. 35 of Law Ne 51/95-
BP # contains only one reference to the
laws, which deal with prosecution of
persons guilty of committing offenses
specified in the table 1, offenses in the field
of scientific and scientific and technical
expertise. There is no other information
that would contain the specified types of
disciplinary liability, disciplinary offenses,
disciplinary penalties, etc., in Law Ne 51/95-
BP. Analysis of Art. 14 of the branch Law
% defining legal, managerial and financial
foundations of forensic expert activity,
as well as the Regulation on the Central
Expert Qualification Commission under
the Ministry of Justice of Ukraine and the
attestation of forensic experts hereinafter
referred to as the Regulation on CEQC),
which in Sec. VI defines, in particular,
the procedure for consideration of issues
of disciplinary responsibility of forensic
experts, indicates that “certified forensic

29 IIpo HAyKOBy i HAyKOBO-TEXHIYHYy €KCIIEPTH3Y ... .

experts may be subject to disciplinary
liability for violating the requirements of the
legislation of Ukraine on forensic expertise
and/or methodological requirements
during the conduct of research” *.

In clause 12 of the chapter VI of
the Provisions on CEQC stipulates that
“following disciplinary sanctions may be
applied to forensic experts:

1) warning;

2) temporary (up to one year) suspension
of validity of the Certificate for relevant
expert specialization;

3) qualification deprivation of forensic
expert in the relevant expert
specialization” *.

Among those listed in the table 1 types
of disciplinary sanctions cannot be applied
to forensic expert in the field of law as
follows:

« suspension of certificate validity,
since the scientific and expert
activity does not require mandatory
condition of having a certificate or
other permit document (we noted
this above);

« qualification deprivation of
forensic expert due to the fact that
expert in the field of law is not
a forensic expert;

« lowering the qualification class of
forensic expert due to the fact that
experts in the field of law are not
forensic experts of forensic science
institutes of the Ministry of Justice
of Ukraine.

URL: https://zakon.rada.gov.ua/laws/

show/51/95-Bp#Text (date accessed: 15.11.2023).

30 IIpo cymoBy eKcHnepTusy ... .
accessed: 14.11.2023).

URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text (date

31 IlosnoxkeHH: po LleHTpaipHy eKCIepTHO-KBalTi(ikalifiHy KoMiciio mpu MiHicTepcTBi IoCcTHIIIT
VkpaiHu Ta aTecTallilo CyZ0BUX eKCIIEPTIB : 3aTB. Haka3oM Min'tocty Ykpainu Biz 03.03.2015 p.
Ne 301/5 (3i 3miH. Ta momoB.). URL: https://zakon.rada.gov.ua/laws/show/z0249-15#Text (date

accessed: 15.11.2023).

32 IlonoxeHHS PO LleHTpaNIbHy eKCIepTHO-KBaTi(iKamiliHy KOMICiio ...

. URL: https://zakon.

rada.gov.ua/laws/show/z0249-15#Text (date accessed: 15.11.2023).
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As for the warning, we believe that this
type of disciplinary sanction can be applied
to the expert in the field of law, but on
the condition that he has an employment
relationship, that s, there are relevant rules
of labor discipline that should be followed
by him and this type of disciplinary liability
is provided for in normative documents
regulating labor relations.

In addition to criminal and disciplinary
liability, an expert in the field of law can
bear tort liability “in case of causing
property damage by his actions during the
examination” *. We draw attention to the
fact that in this case the expert must have
a working relationship with the institution
of higher education, which, in fact, has
been harmed as a result of the violation
of the labor duties assigned to him. Such
damage and its amount should be proven
in a court of law and a corresponding court
decision should be issued to hold forensic
expert financially liable.

The conditions for imposing material
liability on forensic expert in the field of
law are as follows:

+ direct actual damage;

+ illegal employee behavior;

« causal connection between illegal
actions or inaction and caused
damage;

« fault of the employee in caused
damage (under agreement
on  assuming material
responsibility, failed

full
employee

33 ExcriepT y KpHUMiHajibHOMY IPOBa/KEHHI:
KOHCYJIBT.

JoBix.-ind. mmard.  mpasoB.

to ensure integrity of valuables
transferred to him for safekeeping);

« property or other valuables
received by employee under a one-
time power of attorney or other
one-time documents;

+ damage was caused by actions
that have characteristics of those
that are prosecuted in a criminal

procedure;

+ employee caused damage while
intoxicated,

+ damage was caused outside

performance of working duties;

« official illegally dismissed the
employee or transferred him to
another position;

« damage caused by shortage,
intentional destruction or damage
to materials, products, devices,
etc., issued to the employee by the
enterprise, institution for use.

Separately in Art. 185* of Code of
Ukraine on Administrative Offenses 3¢
provides for administrative responsibility
of forensic expert for evading appearance
of a pre-trial investigation body or court,
that in our opinion, can be applied to
activity of forensic expert in the field of
law. In addition, the legislation of Ukraine
stipulates obligation of forensic expert
in the field of law to appear before the
court upon summons, answer the raised
questions provide explanations.

000B’13KM, BiAMOBiZANTBHICTD [/
https://wiki.legalaid.gov.ua/index.

pasa,
URL:

php/%D0%95%D0%BA%D1%81%D0%BF%D0%B5%D1%80%D1%82_%D1%83_%D0%-
BA%D1%80%D0%B8%D0%BC%D1%96%D0%BD%D0%B0%D0%BB%D1%8C%D0%B-
D%D0%BE%D0%BC%D1%83_%D0%BF%D1%80%D0%BE%D0%B2%D0%B0%D0%B4%D
0%B6%D0%B5%D0%BD%D0%BD%D1%96:_%D0%BF%D1%80%D0%B0%D0%B2%D0%
B0,_%D0%BE%D0%B1%D0%BE%D0%B2%27%D1%8F%D0%B7%D0%BA%D0%B8,_%D
0%B2%D1%96%D0%B4%D0%BF%D0%BE%D0%B2%D1%96%D0%B4%D0%B0%D0%B-
B%D1%8C%D0%BD%D1%96%D1%81%D1%82%D1%8C (date accessed: 15.11.2023).

34 Kopexc YkpaiHU ITpO aAMiHICTpaTHBHI IpaBonopymeHHd Big 07.12.1984 p. Ne 8073-X (3i 3MiH. Ta
poros.). URL: https://zakon.rada.gov.ua/laws/show/80731-10#Text (date accessed: 15.11.2023).
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Conclusions

Performed research makes it possible to
reach the following conclusions. Legal ex-
pert can be held liable: disciplinary, civil,
administrative and criminal ones. While
raising the issue of responsibility of foren-
sic expert in the field of law, we based our
reasoning on current industry legislation
related to expert activity.

Note that such uncertainty in the
activity of forensic expert in the field
of law exists due to the lack of valid
regulatory document that would regulate
expert activity. Thereby further research
should be directed to the development of
a legislative and regulatory framework on
activities of experts in the field of law for
comprehensive and objective clarification
of the truth during case consideration.

I[MuTaHHSA IOPUSUYHOIL BiANIOBiZATbHOCTI
eKCIepTa B rajuysi mpaBa

Kamepuna J[3100ax

3MiHL 00 npouecyanvHozo 3axkoHo0as-
cmea Yxpainu 2017 poky dodaaw 108020
yuacHuxka cy0ogozo npoyecy — ekcnepma
3 numanv npasa. TaKUM eKCTepmom Modice
6ymu ocoba, ka mae HAYKOBUIL CyniHb ma
€ gaxisuem y zanysi npasa. Inwux sumoe 0o
H08020 y1acHuka cy0o8oz0 npoyecy 3aKoHO-
dageysb He BUCYHYS, WO CMPUHUHUAO HBABL
Ouckycii, 30kpema 3 NUMAHHI, YU Hece eKc-
nepm y eany3i npasa wopuduumy 8ionosidans-
HICMb y3azani ma Ky came. 3 02420y HA 3a-
3HaYeHe, MeMOI0 Uil Cmammi € 6U3HAYeHHS
NUMAHHA 10pUOUYHOL 81010810aNbHOCTI eKC-
nepma 8 2any3i npaga. MemodonoziuHum nio-
SPYHMAM CIMAMMmi € 0Kpemi HAYKo8i memodu
NI3HAHHS, 30Kpemd: /02iKO-CeMAHMUUHULL
CUCTeMHO-QYHKUIOHANLHULTL, NOpi6HANb-
HO-Npagosutl, cmpykmypHo-a0eiuHuil (po3-
Kpusae numaxHsa puduumoi 8idnosidans-
HOCM eKcnepma 68 2aays3i npasa) i memoou
MmamemamudHoi cmamucmuku (048 KiAbKic-

HO20 NOPIBHAALHO20 OYIHIOBAHHS MA AKICHO-
20 AMANI3Y8aHH 3006yMuUX pe3ynbmamis).
YV cmammi Hasedeno npasa il 0608’a3Ku exc-
niepma 8 2anysi npasa, nepedbavueri npouyecy-
anvHum 3saxorodascmeom Ykpainu. IIpose-
0eHO NOPIBHAHHA NPOLECYANbHO20 CATYCY
BUCHOBKY eKCnepma 8 2dy3i npasa i3 GUCHO8-
KOM eKcnepmHoz0 0ocaidxceHHs. Moxrcausi
8udu NpasonopyuLeHs eKCnepma 6 2any3i npa-
8a 3AnpoOnOHO8AHO CUCMeMAMU3Y8amu 3a
MpboMa 2pynamuL: YUBLAbHO-NPABO8I, Op2aHi-
3ayiiini, npouecyanvhi. Cxapaxmepuzos8ano
yomupu eudu 10pudu4Hoi 8i0nogidasvHocmi
excnepma 8 2any3i npaea: OUCYUNAIHAPHUL,
YUBLAbHO-NPABOSUL,  AOMIHICMPAMUBHULL
1 KPUMIHAABHUIL.

Katouosi caoga: excnepm y eanysi npa-
8a; wpuduuHa 6i0n08idanvHICMy; BUCHO-
80K eKcnepma 8 2aay3l npaed; Npagonopy-
WeHHs eKkcnepma 8 2any3i npasa; 00608’a3ku
excnepma 8 eanysi npaea; Ilonoscenms npo
Llenmpanvhy  ekcnepmmo-keanigikauyiiiny
KOMICI10; YHACHUK NPOUECYaAbHUX NPaBosio-
HOCUH.
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