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Current state of investigation of military, war and other crimes

OPEN aACCESS caused by Russian aggression against Ukraine is studied, legal and
procedural issues of their investigation are outlined. Attention
is drawn to the national, foreign and international nature of
@ @ the investigation of such crimes, which indicates their scale and
complexity. Issues that arisen due because of conducting of hostilities

on Ukrainian territory and their consequences were also considered

(danger of investigative actions, lack of qualified personnel, the

existence of a significant number of refugees and temporarily displaced

persons, etc.). The purpose of tis research is related to beginning

of the unprovoked large-scale war of Russian Federation against

Ukraine and the need to bring to criminal responsibility the persons

responsible for its resolution, which involves the investigation of war,

military and other crimes on the territory of Ukraine and requires the

solution of certain urgent problems. Particular attention is paid to

Ukrainian unsuccessful attempts to ratify and implement the Rome

Statute of the International Criminal Court, which can complicate

the assessment of socially dangerous actions in accordance with the

Criminal Code of Ukraine and the requirements of the International

Criminal Court and hinder the creation of a legal basis for bringing

the aggressor to criminal responsibility. In this context, the criminal

procedural legislation needs changes that will facilitate the conduct
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of investigative and judicial actions under martial law conditions, as
well as the introduction of electronic justice in Ukraine (in particular,
the use of video communication and the provision of information
during the transmission and collection of convincing data).
Keywords: Russian aggression; war crimes; military offense;
investigation; Rome Statute of the International Criminal Court;

criminalistics.

Research Problem Formulation

On February 24, 2022, Russian Federation,
supported by Republic of Belarus,
launched aggressive unprovoked large-
scale war against Ukraine. This aggression
was a continuation of Russian Federation
invasion that occupied the Autonomous
Republic of Crimea and certain parts
of Donetsk and Luhansk regions on
26.02.2014.

The Rome Statute of the International
Criminal Court ' (hereinafter referred
to as ICC), despite long-term attempts to
ratify and implement it, is still not part of
the legislation of Ukraine ? but it is crucial
in creating the legal basis for bringing the
aggressor to criminal responsibility. It
should be noted that attempts to ratify the
Rome Statute nevertheless contributed to
the adoption of the draft Law of Ukraine
«On Amendments to Certain Legislative
Acts of Ukraine Regarding Implementation
of International Criminal and Humanitarian
Law» (reg. No. 2689) but the President of

Ukraine has not yet signed it . At the same
time, the application of the Rome Statute
has not only important scientific, but also
practical legal significance for the law
enforcer in Ukraine, which is due to the
recognition of the jurisdiction of the ICC in
Ukraine, as well as a preliminary study of
the situation and a pre-trial investigation
that has been ongoing since 2014.
Therefore, the legal basis of the war,
military and other crimes committed
by the Russian military on the territory
of Ukraine is related to the prospect of
the development of criminal legislation,
which, unfortunately, should be recognized
as imperfect. At the same time, the
criminal procedural legislation of Ukraine
is developing quite actively, adapting to
the remote implementation of functions,
as well as simplifying certain pre-trial
investigation procedures. Currently, the
need to create new forensic methods,
investigation algorithms and conduct
separate investigative actions in wartime is
relevant. It is worth remembering that pre-

1 PuMCBKUU CTATyT MDKHAPOAHOTO KPUMIHAIBHOIO CYAY: 3aTB. 17.07.1998 p.; YMHHMI A1 VKpa-
1K 3 01.07.2002 p. (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/995_588#Text

(date accessed: 29.04.2022).

2 Ilemiteko M. KpuMiHaIbHO-IIPABOBUU 3aXUCT AisIbHOCTI MiXHApOZHOrO KPUMIiHAJIBHOIO
cyay. Pumcokuil cmamym MixcHapodHozo KpuminaavHoeo cydy: npobaemu imniemenmayii 0o Ha-
Y10HAAbHO20 3akOHOOascmea Ykpainu : MaT-1u AUCKYC. maHesi IV XapkiBCcbK. MiXXHAp. I0pH/,.
dopymy (Xapkis, 25.09.2020). Xapkis, 2021. C. 108—110.

3 IlpurinaTo 3akoH «IIpo BHeCEHHS 3MiH /10 JesSKUX 3aKOHOJABYNX aKTiB YKpaiHU 100 iMILe-
MeHTallil HOpM MDXHapOJHOTO KPUMIiHaJIBHOIO Ta TyMaHiTapHOro npasa» / Odim. caiiT Bep-
xoBHOI Pazu Vkpainu. URL: https://www.rada.gov.ua/news/Povidomlennya/208710.html (date

accessed: 29.04.2022).
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trial investigations of events in Ukraine are
carried out by both domestic and foreign
specialists (especially those countries to
which refugees from Ukraine have arrived
and persons who are granted temporary
protection). There are also prospects for
such an investigation by international
criminal courts (tribunals).

Analysis of Essential Researches and
Publications

Given ongoing aggressiveness of Russian
invasion of Ukraine, research on this
problem is certainly more forward-
looking. At the same time, publications
on the problems of pre-trial investigation
in general and war crimes in particular
with attempts to bring to criminal
responsibility those guilty of aggression
against other states and the execution of
justice (justice) against them were already
published. Therefore, an important basis
for this study is the work of specialists
in constitutional and international law:
A. Antonov, Yu. Barabash, O. Zadorozhnyi,
0. Serdiuk and V. Steshenko * In
historical context, basic researches were
research papers of H. Gross and R. Reiss.

Thus, Manual for forensic investigators
as a system of criminalistics by Hans
Gross became impetus for development
of criminalistics, creation of certain
algorithms and rules for investigating
crimes ° and Rodolphe Reiss made an
invaluable contribution to solving the
problem recording war and war crimes
committed in World War I by the Austro-
Hungarian Empire during its invasion
of Serbia ¢ (reminiscent of Russian
aggression against Ukraine).

In the context of the investigation of
the attack of the Russian Federation on
Ukraine, current studies of modern forensic
scientists: D. Franhezh, V. Zhuravel,
O.Kliuiev, E. Kurapka, B. Linday,
V. Lukashevych, He. Malevski, E. Simakova-
Yefremian and V. Shepitko 7. We should
note that in modern conditions, works that
demonstrate the ability of forensic science
and criminalistics to respond to specific
challenges of the time have become
important. At the time, there was a need for
forensic methods and separate algorithms
of actions during investigation of war
crimes and war crimes, as well as the active
use of innovative methods of investigation
for this purpose.

4 Antonov A. Russia’s Aggression Against Ukraine. State Responsibility, Individual Responsibility

and Accountability. Scrutinizing Ukraine’s Application at the ICJ, Ukraine’s Acceptance of the ICC’s
Jurisdiction Pursuant to Art. 12(3) of the Rome Statute and the Role of the UN Human Rights Monitor-
ing Mission. Master’s thesis. Odense, 2018. 120 p. ; Barabash ., Serdiuk O., Steshenko V. Ukraine
in European human rights regime: Breaking path dependence from Russia. The EU in the 21st
Century: Challenges and Opportunities for the European Integration Process. 2020. Pp. 247—270. DOIL:
10.1007/978-3-030-38399-2_14 (date accessed: 29.04.2022) ; 3agopoxkHiii O. AHekcias Kpumy —
MIXKHapOZHUH 37104MH : MoHorpadisa. Kuis, 2015. 576 c.

I'pocc I. PyKOBOZCTBO /s CyZeOHBIX Clefj0BaTelell KaKk CUCTeMa KPUMUHAINCTUKNA. MOCKBa,
2002. 1088 c.

Reiss R. A. Report Upon the Atrocities Committed by the Austro-Hungarian Army During the
First Invasion of Serbia. London, 1916. Pp. VII—VIII.

Frangez D., Lindav B. The Science of Criminal Investigation between Theory and Practice in Slo-
venia. Journal of Criminal Investigation and Criminology. 2019. Ne 70. Pp. 141—161 ; IllemiTbKo M.
3asHau. TBip ; lllemiTbKo B., IlleniTbko M. /IOKTpHHA KPUMIiHAIICTUKU Ta CYAOBOI eKCIIePTU3U:
dopmyBaHHS, cydyacHUI cTaH i po3BUTOK B VKpaiHi. [Ipaso Ykpainu. 2021. Ne 8. C. 12—27. DOIL:
10.33498/louu-2021-08-012 (date accessed: 29.04.2022) ; XKypaBesnb B. MexaHi3M 3J0YUHY 5K
Kareropis kpuminanictuku. Journal of the National Academy of Legal Sciences of Ukraine. 2020.
Ne 27 (3). C. 142—154. DOI: 10.37635/jnalsu.27(3).2020.142-154 (date accessed: 29.04.2022).
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Article Purpose

In connection with the unprovoked large-
scale war of Russia against Ukraine, to
investigate the possibilities of bringing to
justice those responsible for its solution,
as well as to find out the peculiarities of
the investigation of war, military and other
crimes committed on the territory of
Ukraine, that requires solving certain
urgent issues.

Main Content Presentation

Taking into account development of
hostilities in Ukraine (starting with the
Revolution of Dignity and Occupation of
the Autonomous Republic of Crimea and
parts of Donetsk and Luhansk regions),
Verkhovna Rada of Ukraine on 25.02.2014
adopted a Statement , and on 04.02.2015 —
Resolution ° in the form of a statement
to the ICC on Ukrainian recognition
of its jurisdiction to commit crimes
against humanity by senior state officials
during peaceful protests in the period of

21.11.2013-22.02.2014 and war crimes by
senior officials of Russian Federation and
heads of terrorist organizations DPR and
LPR caused especially grave consequences
and mass killings of Ukrainian citizens.

In the period 2016—2019, ICC ISS
Prosecutor’s office provided annual reports
on the events at the Independence Square
in Kyiv, Crimea and Eastern Ukraine . On
December 14, 2020, this report referred to
the completion of a preliminary study of
the situation in Ukraine during 2020 and
published a decision on compliance with
the criteria for initiating an investigation
in terms of subject jurisdiction,
admissibility and interests of justice .

In addition to the statements of the
Verkhovna Rada of Ukraine regarding
the recognition of the jurisdiction of the
ISS, Art. 8 of the Association Agreement
between Ukraine, on the one hand, and
the European Union, the European Atomic
Energy Community and their member
states, on the other hand (as amended
on 27.06.2014) ) refers to the obligation
of Ukraine and the European Union to

8 IIpo Bu3HAHHA YKpPaiHOIO IOPUCAUKINT MIXHapOoZHOro KpUMIHaJIBHOIO CYZY LI0JO0 CKOEHHS

10

11

12

3JI0YMHIB IIPOTH JIIOASHOCT] BUIMMHU [T0CA[OBUMU 0CO0AMU JI€PKABH, SIKi IIPU3BEJIU L0 0CO0-
JIMBO TSDKKUX HACTiZKIB Ta MaCOBOTO BOMBCTBA YKPaTHCHKUX IPOMa/ISH I1i/] YaC MUPHUX aKIfii
IIPOTECTIiB y HepioZ 3 21 aucromnaza 2013 poky mo 22 moToro 2014 poky : 3asgBa BP Vkpainu
o MixHap. KpUMiH. cyay Bif 25.02.2014 p. Ne 790-VII. URL: https://zakon.rada.gov.ua/laws/
show/145-19#Text (date accessed: 29.04.2022).

ITpo 3aaBy BepxoBHoi Pasu Vkpainu «IIpo Bu3HaHHS YKpaiHOIO IopUCcAUKIT MiXHApOAHOTrO
KPUMIHQJIBHOIO CYZY IIOAO CKOEHHS 3JI0YMHIB MIPOTHU JIOASIHOCTI Ta BOEHHUX 3JI0YMHIB BU-
muMu mocazosuMu ocobamu Pociticekol @ezepariii Ta KepiBHUKAMU TEPOPUCTUIHUX OPTaHi-
saniit “/THP” ta “JIHP”, siki npusBenn 0 0COGIMBO TSIKKUX HACJIAKIB Ta MacOBOTO BOMBCTBA
yKpaiHChbKUX rpoMazigH» : ITocranoBa BP Ykpainu Biz 04.02.2015 p. Ne 145-VIII. URL: https://
zakon.rada.gov.ua/laws/show/790-18#Text (date accessed: 29.04.2022).

International Criminal Court Report on Preliminary Examination Activities 2016. A First Printed
Criminalist. 2016. Ne 13. Pp. 125—135; 2017. Ibid. 2017. Ne 15. Pp. 87—95 ; 2018. Ibid. 2018. Ne 17.
Pp. 98—108 ; 2019. Ibid. 2019. Ne 19. Pp. 130—138.

OTueT 0 JeHCTBUAX 110 NIpeABAPUTEIbHOMY U3y4eHUIo cuTyanuid B 2020 rogy / International
Criminal Court. URL: https://www.icc-cpi.int/sites/default/files/itemsDocuments/2020-PE/2020-
pe-report-ukr-rus.pdf (date accessed: 29.04.2022).

Association Agreement between Ukraine, on the one hand, and the European Union, European
Atomic Energy Community and their Member States, on the other hand : rat. of the declarations.
Law of Ukraine No. 1678-VII dated on September 16, 2014 (as amended and supplemented).
https://zakon.rada.gov.ua/laws/show/984_011#Text (date accessed: 29.04.2022)
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cooperate in order to strengthen peace and
international justice through the ratification
and implementation of the Rome Statute of
ICC dated on 1998 and related documents.
This effectively means that Ukraine has
made an additional commitment in the
future to ratify the Rome Statute within
the framework of cooperation with
the European Union.

Despite the Russian aggression
and numerous crimes by the occupiers,
the Verkhovna Rada of Ukraine not only
appealed to the ICC, but also recognized
its jurisdiction in this part. It should
be noted that this international legal
body (according to the report of the ICC
Prosecutor’s Office) has taken under its
jurisdiction the crimes that fall under
the Rome Statute and that have been
committed on the territory of Ukraine
since November 21, 2013 (according to
the declaration of the Verkhovna Rada of
Ukraine). Thanks to this, Ukrainian lack of
ratification of the Rome Statute has to some
extent been overcome, although the need
for such ratification grows day by day.

It should be mentioned about the
specificity (complementarity) of the
jurisdiction of the ICC, which complements
the national bodies of criminal justice.
For example, O. Senatorova clarifies that
direct translation of Rome Statute from
English (without using the Russian version)
from the official portal of the Verkhovna
Rada of Ukraine testifies to the auxiliary
nature of «national criminal jurisdiction» 3.
This means that the national criminal
jurisdiction is not exempted from the duties
of the state bodies of Ukraine regarding
the legal assessment (qualification) of
committed crimes and bringing the guilty
to criminal responsibility. If the national

jurisdiction will not be able to achieve
justice and bring the guilty persons to
criminal responsibility, then the ICC
together with its legal basis (Rome Statute)
will help to carry out justice.

The events surrounding  the
Euromaidan, the Autonomous Republic of
Crimea and parts of Donetsk and Luhansk
regions are already the subject of the
ICC investigation, which has reached
preliminary conclusions ': the ISS
Prosecutor’s Office has already offered its
proposals for the preliminary qualification
of criminal offenses committed in the
period 2014—2020.

Thus, the ICC Prosecutor’s Office
studied several forms of possible actions
and considered the context of the
international armed conflict and the
occupation of Crimea and various possible
legal qualifications of the armed conflict
in eastern Ukraine. In particular, I found
reasonable grounds to believe that on
February 26, 2014, in the period preceding
the occupation and/or in the context of the
occupation of the territory of Crimea, the
following crimes were committed:

« intentional homicide (subclause (a)

(i) of clause 2 of Article 8);
« tortures (sub-paragraph (a)(ii) of
paragraph 2 of Article 8);

«  violation of human  dignity
(subclause (b)(xxi) clause 2 of
Art. 8);

« unlawful deprivation of liberty (s.c.
(a)(vii) art. 8, para. 2);

«  coercion of protected persons to serve
in the armed forces of the enemy
state (subclause (a)(v) of clause 2 of
Article 8);

+ intentional deprivation of the
protected persons’ rights to a fair

13 Cenaroposa O. FOpucaukuis MiXXHaApOZHOrO KPUMIHAJIBHOIO CYAY IIOZO CUTYaIlil 30poliHOro
KoHOIIKTY B YKpaiHi. Pumcokuil cmamym MixHapoOHo20 KpuMinaasHoeo cydy ... . C. 61—62.

14 Ortuer o geuicTBUAX ... . URL: https://www.icc-cpi.int/sites/default/files/itemsDocuments/2020-
PE/2020-pe-report-ukr-rus.pdf (date accessed: 29.04.2022).
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and normal trial (subsection (a)(vi)
clause 2 of Article 8);

- movement of certain parts of
occupied territory population outside
this territory (regarding movement
of prisoners within the framework
of criminal proceedings of persons
and prisoners; subclause (b)(viii) of
clause 2 of Art. 8);

*  seizure of the enemy’s property, when
such seizure is not due to an urgent
military need (regarding private
property and cultural property;
subclause (b)(xiii) of clause 2 of
Art. 8) 5,

In addition, the ISS Prosecutor’s Office
emphasizesthatin consideringtheavailable
information on alleged crimes under Art. 7
of the Rome Statute, reasonable grounds
have been found to believe that the actions
that can be qualified as crimes took place in
the period preceding occupation of Crimea
and during this occupation, namely:

+  murder (sub-paragraph (a)

paragraph 1 of Article 7);

« deportation or forcible transfer of
population (regarding the movement
of persons in custody within the
framework of criminal proceedings,
and prisoners; subclause (d) of
clause 1 of Art. 7);

« imprisonment or other  cruel
deprivation of physical liberty
(subclause (e) of clause 1 of
Article 7);

«  torture (subclause (f) of clause 1 of
Article 7);

«  persecution of any identified group or
community on political grounds (s.c.
(h) Art. 7 (1));

« enforced disappearance of persons
(s.c. (i) art. 7, para. 1).

of

In addition, in 2019, the office of the
Prosecutor of the ISS concluded that there
were reasonable grounds to believe that
at least the following war crimes were
committed from April 30, 2014 onwards in
the context of the armed conflict in Eastern
Ukraine:

+ intentional attacks on civilians

and civilian objects (s. (b) (i) — (ii) or
(e)(i) Art. 8 (2);

+ intentionally  striking  protected
buildings (subclause (b) (ix) or (e)
(iv) of clause 2 of Article 8);

« intentional homicide or murder
(clauses (a)(i) or (c)(i) clause 2 of
Article 8);

+  torture and inhuman or degrading
treatment (s.c. (a)(ii) or (c)(i) art. 8,
para. 2);

« lust for human dignity (s.c. (b)(xxi)
or (c)(ii) art. 8, para. 2);

« rape and other forms of sexual

violence (art. 8, para. 2 (b) (xxii) or
(e) (vi)).

In addition, if the conflict were
international in nature, there would be
reasonable grounds to believe that the
following war crimes were committed:

+ intentionally committing attacks

resulting in damage to civilians

and civilian objects manifestly
incompatible with the expected
military advantage (non-

dimensional attacks; subclause (b)
(iv) of clause 2 of Article 8);

«  unlawful deprivation of liberty (s.c.
(a)(vii) art. 8, para. 2)'°.

The analysis of the obtained evidence
which made it possible to qualify certain
acts as criminal and to start an investigation
of the ISS, opens up prospects for further
cooperation of this body with Ukrainian

15 It goes on to refer to the norms of the Rome Statute. See: Rome Statute. URL: https://zakon.rada.
gov.ua/laws/show/995_588#Text (date accessed: 29.04.2022).

16 OTueT O [JENUCTBUAX II. 278—281.

URL: https://www.icc-cpi.int/sites/default/files/

itemsDocuments/2020-PE/2020-pe-report-ukr-rus.pdf (date accessed: 29.04.2022).
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lawyers armed  Russian
aggression.

Thus, starting from 24.02.2022, the
Office of the Prosecutor General of Ukraine
registered as of 23.04.2022:

1) 7,999 crimes of aggression and war
crimes (among which: violations of the
laws and customs of war (Art. 438 of the
Criminal Code (hereinafter referred to
as Criminal Code of Ukraine) — 7,759;
planning, preparation, initiation and
waging of an aggressive war (Art. 437 of
Criminal Code of Ukraine) — 48; war
propaganda (Art. 436 of Criminal Code
of Ukraine) — 11, others — 181);

2) 3,760 crimes against national security
(among them: violations of the
territorial integrity and inviolability of
Ukraine (Article 110 of Criminal Code
of Ukraine) — 2,417, treason (Article 111
of the Criminal Code of Ukraine) — 647,
sabotage (Article 113 of the Criminal
Code of Ukraine) — 60, others — 636).

regarding

In the so-called main criminal
proceedings  against the  Russian
aggression, 620 suspects were recorded,
among them representatives of the military

and political leadership of the Russian
Federation (ministers, deputies, military
command, officials, etc.) 7.

In order to accumulate evidence in
these criminal proceedings, it is necessary
to collect it in a timely and correct manner
and use it to restore justice and the
administration of justice. The activities
of the justice authorities in gathering
evidence of war crimes committed
in Ukraine are important not only for
national justice systems, but also for
the international criminal justice
system already operating in Ukraine.
As of today, 41 states have appealed to
the ISS, the jurisdiction of which was
recognized by Ukraine, regarding the
need to investigate war crimes '®: this
significantly contributed to the beginning
of such activities in Ukraine . Moreover,
in these conditions, it is important to
coordinate activities between national
and international justice systems .

In this context, the statement of the
President of Ukraine V. Zelenskyy on
«creation of a special mechanism of justice
in Ukraine for investigation and trial of each
crime of the occupiers» became relevant

17 Odic T'enepanpHOro mpokypopa / Odim. caiit. URL: https://www.gp.gov.ua (date accessed:

29.04.2022).

18 Statement of ICC Prosecutor, Karim A. A. Khan QC, on the Situation in Ukraine: Addition-

al Referrals from Japan and North Macedonia; Contact portal launched for provision of
information / Official site of ICC. URL: https://www.icc-cpi.int/news/statement-icc-prose-
cutor-karim-aa-khan-qc-situation-ukraine-additional-referrals-japan-and ~ (date  accessed:
29.04.2022).

19 Ipuna Benegikxroa Ta [Ipoxypop MiXHapOAHOro KpUMiHAIBHOTO CYAy [TOOYBaIM Ha MICIISIX
BYMHEHHs] BOEHHUX 3/1091HIB PO Ha KuiBmuHi / Odin. caitt Odicy l'ennipokypopa. URL: https://
wWww.gp.gov.ua/ua/posts/irina-venediktova-ta-prokuror-miznarodnogo-kriminalnogo-sudu-
pobuvali-na-miscyax-vcinennya-vojennix-zlociniv-rf-na-kiyivshhini (Date accessed: 29.04.2022).
20 Creation of separate International Courts on the situation in Ukraine is not excluded. Thus, on
April 28, 2022, the Parliamentary Assembly of the Council of Europe called for the creation of
an ad hoc International Criminal Tribunal to prosecute those responsible for the crime of ag-
gression against Ukraine E.g., PACE calls for the setting up of an ad hoc international criminal
tribunal to hold to account perpetrators of the crime of aggression against Ukraine. Official site
of Parliamentary Assembly of the Council of Europe. URL: https://pace.coe.int/en/news/8699/
pace-calls-for-the-setting-up-of-an-ad-hoc-international-criminal-tribunal-to-hold-to-account-
perpetrators-of-the-crime-of-aggression-against-ukraine (date accessed: 29.04.2022).
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(03.04.2022) *. This special mechanism
is related to the need to establish special
investigative teams at both the interstate
and international levels. The system of
law enforcement agencies of Ukraine is
in a rather difficult situation, because it is
necessary to:

1) record a huge amount of probative
information;

2) carry out procedural actions under pre-
war criminal procedural mechanisms;

3) provide necessary number of
professionals to perform these tasks
(they are lacking due to the fulfillment
of the duty to defend the state, violation
of the oath, lack of qualifications, etc.);

4) carry out criminal prosecution in
default of or death of perpetrators or
eyewitnesses of crimes;

5) ensure that investigative teams have
access to the scene (which is not
possible due to hostilities, occupation
or mines).

It is worth noting that intensity of the
commission of crimes, some of their facts
give grounds to argue about the signs
of committing the most serious crimes,
that is, genocide, giving the disclosure of
these facts in the form of an international
public response. Thus, on April 14, 2022,
the Verkhovna Rada of Ukraine adopted
the Statement «On the Commitment
of Genocide by the Russian Federation
in Ukraine” ? that was the result of the
opening by law enforcement agencies of
proceedings regarding the facts of violence
against the civilian population after the
liberation of territorial communities of
Kyiv oblast, in Mariupol and other cities,

statements of official representatives of the
aggressor country on the denazification
and destruction of the Ukrainian people,
as well as the prohibition of the Ukrainian
language and the destruction of Ukrainian-
language books.

Obviously, collection, recording,
classification and legal evaluation of ;
probative information requires its special
protection at various stages. Thus, the
collection of ; probative information is
complicated a priori due to the involvement
of a significant number of law enforcement
officers with different levels of knowledge
and different motivations (in particular,
there can be opposition and a desire to
destroy this information). A significant
number of problems can cause information
to be deprived of the status of evidence due
tothelossofthe carriers of suchinformation
(masses of refugees and displaced persons,
destruction of storage servers due to hacker
attacks, etc.). Recording of information
carried out by law enforcement agencies
and public organizations of other countries
is certainly important and necessary,
but it can be biased and dangerous in
nature - by suggesting events that did not
happen or falsely believing the people who
turned to them in the futility of official
procedures. It should be noted that today
law enforcement agencies are only at the
initial stage of collecting such information,
but the possibility of correct interpretation
and classification of committed crimes will
depend on its proper processing.

In this context, the interaction not only
of representatives of Ukrainian, foreign,
interstate and international justice bodies,

21 Bosogumup 3eNeHCHKUH IHIIIOE CTBOPEHHs CIIEeI[iaJIbHOTO MeXaHi3My, SKHUH JOIIOMOXKe
[IPUTATHYTHU /10 BiATIOBiZQIBHOCTI 0Cib, MPUYETHUX [0 3JI0YMHIB IIPOTU YKPATHCHKOIO HAPO-
oy / Odin. caiit IIpesugenta Vkpainu. URL: https://www.president.gov.ua/news/volodimir-
zelenskij-iniciyuye-stvorennya-specialnogo-mehaniz-74057 (date accessed: 29.04.2022).

22 TIpo 3asaBy BepxoBHoi Pagm Vkpainm «IIpo BumHeHHS Pocificbkoio ®@ezepalii€eo reHOIIUIY
B VkpaiHi» : IToctanoBa BP Vkpainu Big 14.04.2022 p. Ne 2188-IX. URL: https://zakon.rada.gov.
ua/laws/show/2188-20#Text (date accessed: 29.04.2022).
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but also of legal systems is important.
Unfortunately, the Rome Statute of the ICC
cannot yet be considered a component of
current Ukrainian legislation, although
it remains an auxiliary and important
legal basis for prosecuting those guilty of
aggression against Ukraine. Therefore,
it is logical to continue the work of the
International Criminal Court to record
war crimes and war crimes in Ukraine.
It is worth noting that national criminal
legislation is the basis for representatives
of law enforcement agencies of Ukraine
in bringing guilty persons to criminal
responsibility. The predominance of
violations of the laws and customs of
war (Article 438 of the Criminal Code of
Ukraine), which are blanket and disclosed
with the help of international treaties (in
particular, the Rome Statute of the ICC that
Ukraine has not yet ratified).

In our opinion, consequence of
such rapid development of the national
criminal legislation will be its further
reformation, which will contribute to the
adoption of the new Criminal Code of
Ukraine in the post-war period. In this
context, it is appropriate to pay attention
to the activities of the Working Group on
the Development of Criminal Law of the
Commission on Legal Reform under the
President of Ukraine, which has already
proposed an incomplete draft of the
Criminal Code of Ukraine, in where the
book 11 Crimes against the international
legal order is planned with five chapters
(genocide, crimes against humanity, crime
of aggression, war crimes, crimes against
the peace and security of mankind) %.
It is clear that the adoption of the new
Criminal Code of Ukraine, for its part,
will require amendments to at least the
Criminal Procedure Code of Ukraine and

the reclassification of acts committed
by Russian aggressors against our state
and its citizens. Therefore, the proposals
included in the text of the draft Code of
Criminal Procedure of Ukraine need to be
monitored and adjusted.

Conclusions

Issues of investigating the Russian
aggression against Ukraine are complex
and large-scale, caused by the commission
of war, war crimes and other crimes, so
they require appropriate qualification —
as the alleged commission of genocide.
In this context, the interaction of state
law enforcement and judicial bodies
with relevant foreign and international
institutions is important. Therefore, today
it is essential to ratify and implement the
Rome Statute of the ICC, the jurisdiction of
which Ukraine has repeatedly recognized,
and to establish an International Criminal
Tribunal for cases where the jurisdiction of
the ICC cannot be applied.

Law enforcement agencies of Ukraine,
which carry out pre-trial investigations
into crimes committed during the Russian
aggression against Ukraine, work in
extremely difficult conditions, under which
the number of atrocities of the aggressor’s
army increases, hostilities continue, there
are no safe conditions for recording and
collecting probative information (that can
belost, if the necessary investigative actions
are not taken). The problem is also the need
to involve technical, expert and special
assistance at crime scenes and to create
qualified investigative teams. Another
challenge for law enforcement agencies
is the recording of large-scale crimes by
the aggressor, which requires the use of
non-standard equipment (for example,

23 [isnpHicTs PoGouoi rpymu 3 IWTaHb PO3BUTKY KpuMiHampHOro mpaea. URL: https:/
newcriminalcode.org.ua/article/diyalnist-robochoyi-grupy-z-pytan-rozvytku-kryminalnogo-

prava-i86 (date accessed: 29.04.2022).
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drones) and the correct procedural design.
The situation is also affected by a certain
instability of the justice system and the
need to change criminal procedural norms,
which will make it possible to conduct
investigative and judicial actions remotely
(with the help of video communication,
registers and other means of transmission
and accumulation of information), thus
securing information and introducing real
electronic justice.

Excessive concentration of attention
only in the practice of registration of
criminal proceedings is of concern (on
the website of the Prosecutor General’s
Office, a significant number of criminal
proceedings have been initiated). At the
same time, the procedural terms and scope
of investigative actions indicate that the
main difficulties of law enforcement
agencies are still ahead. Therefore, in
our opinion, the main efforts of forensic
scientists should focus on the creation
of forensic methods, algorithms for
investigating crimes and conducting
investigative actions (in particular, related
to large-scale events: shootings, mass
torture, burials, places of hostilities, etc.).

IIpoGieMH PO3CIiLyBaHH:A POCIHCHKOL
arpecii npotu Ykpainu
Muxaiiao Illenimoko

Zocnidnceno cywacruil cmau poscaidy-
8aHHA BIIICHLKOBUX, BOEHHUX MA THUWLUX 3/10-
YUHIB, CMPUUUHEHUX POCLICLKOI0 azpecieio
npomu Ykpaiuu, oxpecieHo npagosi ma npo-
YecyanvHi npobaemu ix poscaidysanus. 3gep-
HeHO Y8azy HA HAUIOHANAbHULL, THO3eMHULL ma
MIHCHAPOOHUTL Xapakmep po3cAi0y8anHs ma-
KUX 3104UHIB, U0 C8104UMb PO ix Maciumab-
HiCMb i ckaadHicms. Takodt po3ensiymo npo-
bremu, wWo BUHUKAL Yepe3 8edeHHst 60TL0BUX
0diil Ha mepumopii Ykpainu, ma ix Hacaidku
(HebesneuHicmv nposedenns caiduux Oitl, He-
cmava Keanigikosanux xkaopis, HAAGHICMb
3HAYHOL KIABKOCML OioeHUi8 1 TMUMHUACO80

nepemiwerux oci6 mowo). Mema docai-
OxceHHA N08’A3AHA 3 NOUAMKOM HeCnpo8OKO-
8aHoi wupokomacumabHoi eitinu PO npomu
Vkpainu ii HeobxiOHicmio npumsaesHymu 00
KPUMIHAALHOL  810n0610AAbHOCMI  BUHHUX
y 1i pose’azamui ocib, wo nepedbauae po3-
CidY8AHHS B0EHHUX, BILCHKOBUX MA THULUX
3/104UHIB Ha mepumopii Ykpainu il nompebye
PO38’A3aHHS OKpeMUX HA2AAbHUX NpobaeM.
Ocobausy yeazy npudineHo HegdAAUM CHPO-
bam Yxpainu pamugikysamu i imniemeH-
mysamu Pumcokuil cmamym MixcHapooHozo
KPUMIHAABHO20 CY0Yy, WO MOdHe YCKAAOHU-
MU OUIHIOBAHHS CYCNiALHO Hebe3neuHux Oill
321010 3 KpuminanvHum Kodekcom YKkpainu
il sumozamu MincHapodHozo KpUMIHANLHOZO
cydy ma cmamu Ha 3a8adi CMEopeHHI0 npa-
808020 nidrfpyHms O0As NPpUMSCHeHHs azpe-
copa 00 KpuminHaavHoi 8i0nosidanbHOCHI.
Y yvomy Konmekcmi KpUMIHAALHO-NPOUe-
cyanvHe 3aKoHO0a8CmMeo nompebye 3MiH,
AKL CNPUAMUMYMb CNPOUEHHIO Npogedents
cniduux i cydosux Oill 8 yM08aX 60EHHOZ0
CTMAHY, a MAaxoxue 3anposadtteHHIO eAeKMpPOH-
HO20 npasocydds 6 Ykpaiui (3okpema, uxo-
PUCTAHHI0 810e038’93KY 1i Ybe3neueHHIO M-
¢opmayii nid wac nepedasants ma 36upaHus
doka3o8ux 0aHux).

Kawuogi caoga: pociiicvka azpecis;
B0EHHI 3104UHL; BIILCLKOBL 3N0UUHL; PO3CAI-
dysanns; Pumcvkuii cmamym MixHapooHo-
20 KpUMIHAABHO20 CYJY; KPUMIHAAICTMUKA.
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