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engineering and environmental examinations in administrative

proceedings in the event of detection of violations in the extraction

of minerals are considered.

@ @ The purpose of the study is to generalize the problems
appointing and conducting judicial engineering and environmental
examinations (studies) in response to an administrative violation
when using subsoil and providing practical guidelines for their
solution.

The subjects which can be participants of public-law disputes
and initiators of engaging an expert in order to undertake
investigations in administrative proceedings while considering
environmental violations are determined. Subject and objectives of
judicial engineering and environmental examinations and types
of objects provided to forensic experts to perform these studies are
defined.

Conditions for the qualitative conduct of engineering and
environmental examinations and solution of the tasks assigned to
the expert are revealed, which depends on the accurate formulation
of questions to the expert and completeness of the provision of
studied objects. An indicative list of questions that can be solved
by forensic experts within the framework of these examinations is
proposed.

The main problems of appointing and conducting judicial
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The possibility and necessity of conducting a full-scale inspection
of the scene by an expert are considered.

A review of the literature indicates an insufficient development
of concepts of the subject and object of this type of examination.

Promising directions of improvement of theoretical knowledge
and practical activity both forensic experts and subjects (bodies)
considering this type of environmental violations are outlined.
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judicial
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Research Problem Formulation

Natural and man-made changes of objects
of the environment, in case of intensive
and irrational use of natural resources,
lead to environmental challenges caused
by local destruction of natural objects.

The economic activity of subsoil users
during the extraction of minerals provides
facilities for ineffective and irrational use
of land resources.

Disputes resolution due to the adminis-
trative coercion by authorized state execu-
tive authorities is not always substantiated,
and in some cases requires detailed consid-
eration in court to determine grounds and
circumstances of violations.

When considering administrative cas-
es judicial engineering and environmental
examinations (hereinafter referred to as
JEEE) are appointed in order to clarify the
facts of non-compliance with the require-
ments of environmental legislation which
are important for resolving this case.

Conducting JEEE in administrative
proceedings requires answering a set of
questions about circumstances that led to
the environmental violation during subsoil
use.

In modern scientific literature, the leg-
islative, regulatory, and normative-tech-
nical support and conditions of JEEE con-
ducting is practically not studied, as these
examinations as a separate type were intro-
duced only in 2011.

Currently, the issue of determining the
subject, objectives, and object of JEEE of
environmental violations during the ex-
traction of minerals has not been studied
yet, there are no guidelines for conducting
research on such environmental violations.

Analysis of Essential Researches
and Publications

Such foreign scientists as Such E. Zebek,
D. Solodov, D. Magherescu ! paid attention
to the issues of forensic examination. In

1 E.g.:ZebekE., Solodov D. Environmental Forensic Examinations in Poland: a Case Study. Journal
for european environmental & planning law. 2021. February. P. 103—123. DOI: 10.1163/18760104-
18010007 (date accessed: 23.09.2021) ; Magherescu D. Achieving Defense by Means
of Forensic Science During the Criminal Proceedings in Romania. Revista Brasileira de Direito
Processual Penal. 2020. Vol. 6. No. 1. P. 117—146. DOI: 10.22197/rbdpp.v6i1.302_(date accessed:

23.09.2021).
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addition, the issue of subsoil use dealt with
A. Frelih-Larsen, M. Swartz, and others. 2
However, international studies exam-
ining forensic science in administrative
proceedings in case of environmental vi-
olations during the extraction of minerals
are not enough owing to lack of such a type
in European register, so the basis for this
article is the work of domestic experts.
Theoretical foundations of subsoil
law are reflected in the scientific works
of Ukrainian scientists: O. Yu. Makaren-
ko, O. O. Surilova, N. O. Maksimentsev,
R. S. Kirin 3. Unfortunately, the Ukrainian
Scientific Community has paid and does

not pay enough attention to the basics and
features of JEEE conducting. Instead, such
scientists as O. M. Holovan, N. Yu. Honcha-
ruk, E. I. Maiorova, A. N. Petrukhina * con-
sidered in detail in their work theoretical
basis for judicial environmental examina-
tions.

Some provisions and theoretical foun-
dations of JEEE conducting have been stud-
ied in domestic scientists and researchers’
works including I. V. Bohdaniuk, L. H. Bor-
diuhov, O. Ye. Vasiukov, I. P. Krainov,
V. V. Sabadash, V. I. Uberman °. As for
today, the scientific research of JEEE is-
sues in administrative cases concerning

2 E.g.: Frelih-Larsen A., Hinzmann M., Ittner S. The ‘Invisible’ Subsoil: An Exploratory View of
Societal Acceptance of Subsoil Management in Germany. Sustainability. 2018. 10 (9). 3006. DOI:
10.3390/su10093006 (date accessed: 23.09.2021) ; Swartz M., Misstear B., Daly D., Farrell E. R.
Assessing subsoil permeability for groundwater vulnerability. Quarterly Journal of Engineer-
ing Geology and Hydrogeology. 2003. 36 (2). P. 173—184. DOI: 10.1144/1470-9236/2001-46 (date
accessed: 23.09.2021).

3 E.g.: Makapenko O. 0. AxMiHicTpaTHBHO-IIpaBOBa OXOPOHA HaZp YKpaiHu : aBToped. AucC. ...
J-pa Iopuj. HayK. Xapkis, 2013. 32 c. ; CypisoBa O. O. AAMiHICTPaTHBHO-IIPABOBE PETYIIOBAHHS
y cdepi BUKOPUCTAHHS i OXOPOHU HaZp : aBToped. AUC. ... J-pa I0pUJ. HayK. 3armopixks, 2017.
34 c. ; Makcimenuera H. O. AkTyasnpHi mpobieMy HOpMaTHBHO-IIPABOBOTO 3a0e3IeYeHHs fep-
’KaBHOTO VIIPABJIIHHSA B rajysi oXopoHU Hazp. Haykosuil sichux MijHapooHozo eymanimapHozo
yuigepcumemy. Cepia: FOpucnpydenyis. 2017. Ne 29 (2). C. 60—62. URL: http://nbuv.gov.ua/UJRN/
Nvmgu_jur_2017_29%282%29__17 (date accessed: 23.09.2021) ; Kipiu P. C. IIpeameT HaZpOOXO0-
poHHoOTO 1pasa. Exonomika ma npago. 2018. Ne 3 (51). C. 38—48. URL: http://nbuv.gov.ua/UJRN/
ecpr_2018_3_5 (date accessed: 23.09.2021).

4 E.g.:TomoBanb O. M. TeopeTruyeckue U IpaKTUIEeCKHE OCHOBBI UCIIOIb30BAHNUA CIIeI]MaJIbHbBIX
3HAHUI IIPU paccaeIoBAaHNU 3KOJTOTUIECKUX IIPECTYIUIEHNH © IUC. ... KaHJ. I0pu/. HayK. Boi-
rorpaz, 2008. 163 c. ; Tonuapyk H. I0., Matioposa E. 1. OcobenHocTu 060CcHOBaHUSA U GOp-
MUPOBAHUSA BBIBOZIOB IIPU pELIEHHU 3aJad CyZeOHO-3KOJIOTUYeCKOH SKCIepTussl. Teopus
u npakmuka cy0ebroil skcnepmuast. 2012. No 1 (25). C. 101—104 ; [Terpyxuna A. H. 3akitoueHue
9KCIIepPTa U ero OlleHKa B YTOJIOBHOM IIpoliecce : aBToped. ... KaH/. I0pu/. HayK. Mocksa, 2011.
32 c. URL: https://dspace.nlu.edu.ua/handle/123456789/17885 (date accessed: 23.09.2021).

5 E.g.: Kpaitnos L. I1., Borganiok 1. B. [lesiki mpo6ieMu Cyz0BOI iH)KeHEPHO-€KOJIOTTYHOI eKCIep-
TH3U NPU AOCITIJKeHHI eKOJOT{YHUX IIPaBOIOPYIIeHb. AKMYyaavHi numanHsa cydoeoi excnep-
musu ma Kpuminaaicmuxu : 36. MaT-JIiB MbKHApP. HAyK.-IIPAKT. KOH., IPUCBAY. 95-pid. CTBOP.
XHAICE im. 3aca. npod. M. C. Bokapiyca (Xapkis, 10—11.10.2018). XapkiB, 2018. C. 187—188 ;
Cabagam B. B. TeopeTrvHi OCHOBHU CYZ0BOI €KOJIOTidHOI ekcriepTusu. BicHuk HayioHaavHoz0
mexHiuH020 YHisepcumeny «Xapkigcvkuil noaimexuivnuil incmumyms». 2010. Ne 46. C. 170—175.
URL: http://repository.kpi.kharkov.ua/handle/KhPI-Press/26987 (date accessed: 23.09.2021) ;
V6epman B. I., BaciokoB A. E. Cyze6Hast NHXeHEePHO-9KOJIOIMYeCKast IKCIIePTH3a U apOuTpak-
HBIN 3G (dEKT 9KOTIOrm4ecKoro KOHTpoJst. Teopisa ma npaxmuka cyoosoi ekcnepmusu i KpuMiHaii-
cmuxku : 30. HayK. rp. 2013. Bumn. 13. C. 418 ; Boparoros JI. I. CyzebHas HHKXeHepHO-9KOIOTHYe-
CKas 9KCIIePTH3a: OCHOBHBIE ITIOHATHUS U IIepCIIeKTUBH pasBuTus. Ibid. 2011. Bum. 11. C. 569.
URL: http://nbuv.gov.ua/UJRN/Tpsek_2011_11_81 (date accessed: 23.09.2021).
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environmental violations during the ex-
traction of minerals is extremely insuffi-
ciently presented in domestic science.

The Article Purpose

The article’s purpose is to generalize the
problems of judicial engineering and
environmental examination in response
to an administrative violation when using
subsoil and provide practical guidelines for
their solution.

Main Content Presentation

Subsoil use (especially the extraction of
minerals, regardless of their type and im-
portance) is characterized by high intensity
and low rationality which provokes a signif-
icant number of environmental violations
that are ultimately considered and resolved
in court.

When hearing the case on adminis-
trative violations in a legally prescribed
manner in court, it is necessary to appoint
a forensic examination (s) to establish the
truth. In the administrative process the
examination was recognized as the main
form of use of specific expertise and scien-
tific and technical achievements in the con-
sideration of public law disputes °.

According to Article 102 of the Code
of Administrative Procedure of Ukraine
(hereinafter referred to as CAPU), the fo-
rensic examination is appointed by the ad-
ministrative court if there are grounds at
the request of the party to the case or on
its own initiative. Forensic examinations
during consideration of administrative
cases are appointed under the following
conditions:

« to clarify the circumstances rele-
vant to the case, specific expertise
in a field other than law is required,
without which it is impossible to es-
tablish the relevant circumstances;

+ no party has provided a forensic
report on these issues or forensic
reports provided by the parties that
raise reasonable doubts as to their
correctness’.

JEEE in administrative cases on envi-
ronmental violations during the extraction
of minerals is appointed in case of public
law disputes between government bodies
(their officials), authorized to consider and
make decisions on administrative offenses,
and entities subject to administrative warn-
ings or coercion.

Consideration of cases on administra-
tive offenses is carried out by a significant
number of authorized government bodies.
Participants in administrative proceed-
ings in case of non-compliance with the
requirements of the legislation on subsoil
may be executive authorities and officials
whose competence includes consideration
of administrative cases, making decisions
on them and the application of administra-
tive sanctions.

Depending on the subordination to the
list of authorized government bodies that
may be participants in the case, in accor-
dance with the provisions of Art. 213 of the
Code of Ukraine on Administrative Offens-
es, include the following executive bodies:
the central executive body that implements
the state policy in the field of labor protec-
tion (Art. 231); Central body of executive
power that implements the state policy in
the field of geological study and rational
use of subsoil (Art. 239); Central body of

6 [xadaposaM.B.IIponecyanrbHi IUTAHHS €KCIIEPTHU3HU BaAMIHICTPaTUBHOMY CYZ0YNHCTBI VKpa-
M. FOpucm Ykpainu. 2011. Ne 4. C. 53. URL: http://nbuv.gov.ua/UJRN/uy_2011_4%2817%29__9

(date accessed: 23.09.2021).

7 Kozekc afMiHICTPaTHBHOIO CYZOYMHCTBA YKpaiHu Big 06.07.2005 p. Ne 2747-1V (3i 3miH. Ta z10-
roB.). URL: https://zakon.rada.gov.ua/laws/show/2747-15 (date accessed: 23.09.2021).
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executive power that implements the state
policy on state supervision (control) in the
field of environmental protection, rational
use, reproduction and protection of natural
resources (Art. 242'); Central body of exec-
utive power that implements the state poli-
cy in the field of land relations (Art. 242?) 8.

Entities that are brought to adminis-
trative responsibility are persons (officials)
who have committed illegal acts in relation
to environmental objects which has led to
negative man-made changes of local ob-
jects, and / or have not complied with the
requirements of environmental legisla-
tion and regulations-technical documents,
which could cause environmental or mate-
rial damage.

To resolve administrative disputes in
court, special attention is paid to establish-
ing the factual circumstances of the case re-
garding the subject’s failure to comply with
environmental legislation, activities (inac-
tion) of officials prosecuted to administra-
tive responsibility, and by the executive au-
thorities; the presence, consequences, and
scale of impact of technogenic sources on
local environmental objects, the clarifica-
tion, and evaluation of which is beyond the
knowledge of a judge.

Itisworth agreeing with O. O. Mieshkov,
who noted that forensic science by apply-
ing specific expertise introduces modern
achievements of science and technology
into the judiciary and is a source not only
of establishing but also explaining the facts
and circumstances of the case °.

M. H. Shcherbakovskyi and
D. V. Kurylenko rightly note that in the con-
text of increasing requirements for the pro-
cess of proving in court, specific expertise
is designed to ensure the receipt of reliable
evidence, as well as information necessary
for procedural decisions by authorized per-
sons (authorities) *°.

Environmental experts, in order to ad-
dress issues related to environmental vio-
lations within the administrative proceed-
ings, need specific expertise in the field of
environmental engineering, and as well as
in legislation (normative legal acts, norma-
tive and technical documents taking into
account current changes including inter-
national, national, and industry standards,
rules, regulations, technical conditions and
technological regulations, instructions,
recommendations, as well as current in-
dustry standards and guidelines).

According to O. V. Lapin, the specifics
of the field of environmental crimes deter-
mines the significant importance of spe-
cific expertise for their effective investiga-
tion, as well as determines a wide range of
necessary skills for the application of such
knowledge .

Thus, specific expertise of the foren-
sic expert, who has specific training and
qualifications in specialty 10.19 “Study of
circumstances and organizational and tech-
nical causes and consequences of technogenic
sources on environmental objects” includes
specific expertise in the field of environ-
mental engineering as an ecology that

8 Kozexc VkpaiHu mpo agMiHiCTpaTUBHI IpaBomnopymeHHs (ctarTi 213—330) Big 07.12.1984 p.
Ne 8073-X (3i 3miH. Ta gomosm.). URL: https://zakon.rada.gov.ua/laws/show/80732-10 (date

accessed: 23.09.2021).

9 Memkos O. O. OGeKT, peAMeT i 3aBJaHHS CYJ0BOI iH)KeHepHO-TEXHIYHOI €KCIIEPTH3U Helljac-
HUX BUIAJIKIB, IIOB'I3aHUX 3 €JIeKTPOTPaBMyBaHHAM. Teopisn ma npakmuka cydosoi excnepmusu
i kpuminaaicmuku : 36. HayK. mp. Xapkis. 2019. Bum. 19. C. 367. DOI: 10.32353/khrife.1.2019.028

(date accessed: 23.09.2021).

10 [lep6akorchkuit M. I, Kypuienko [I. B. O6isnani ocobu y cyzounHcTBi Vrpainu. Ibid. C. 142.
DOI: 10.32353/khrife.1.2019.011 (date accessed: 23.09.2021).

11 JlanuH A. B. Mcnosnp3oBaHUe CIIENMAIbHBIX IIO3HAHUI IIPU PACCIeSOBAHUY IKOJIOIMYECKUX
[IPECTYIUIEHUIN. Bonpocul kpumuHaaucmuku u cyoebHoil skcnepmusst. 1989. Beim. 8. C. 31.
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studies systems of interaction the person
with environment and influence of tech-
nological processes of the equipment, on
environmental conditions, and also knowl-
edge in the field of the environmental law
and skills of its application.

For today, two types of forensic exam-
inations have been approved in the field of
environmental expert research conducted
in forensic research institutions of Ukraine
(hereinafter referred to as FRI of Ukraine):
engineering and technical (in particular,
engineering and environmental), and envi-
ronmental examination ',

L. H. Bordiuhov proposed the defini-
tion of JEEE — is implemented in criminal,
civil, economic, or administrative cases,
a scientifically substantiated research is de-
signed to establish the circumstances and
facts of man-made impact on specific (lo-
cal) objects of the environment associated
with violation of environmental legislation
which may be recognized as evidence in
the investigation and trial of these cases 3.

We should agree with scientists’ opin-
ion that forensic science still remains un-
resolved number of common issues, in-
cluding: the concept of forensic science, its
difference from other ways of using specif-
ic expertise in administrative proceedings,
determining the evidentiary nature of the
expert report, etc. The decision of these is-
sues has not only theoretical but also prac-
tical value as makes it possible to apply cor-

rectly forensic report as proof in a concrete
administrative case, avoid mistakes at the
appointment of examination .

Examining case papers submitted for
research, the environmental expert ana-
lyzes and compares the documentation
available to the business entity with re-
quirements of current (at the time of the
event) regulations examines circumstances
and organizational and technical reasons,
establishes cause-and-effect relationships
and dependencies the event under inves-
tigation, which allows the judge to make
a correct and grounded decision. Forensic
science significantly expands the cognitive
capabilities of the court hearing of admin-
istrative cases, allows you to use all scientif-
ic and technical means to establish all the
circumstances relevant to the case *.

Content of the engineering and envi-
ronmental examination’ subject in admin-
istrative cases regarding environmental
violations during extraction of minerals
follows from the tasks set before the expert,
circumstances of the event, and issues that
specify the subject of research.

Today there are lots of generally accept-
ed concepts of the subject of forensic sci-
ence. In our opinion, the most acceptable
definition of the subject of forensic science
was proposed by O. R. Shliakhov — as es-
tablished on the basis of specific expertise
factual data (facts, circumstances of the
case) ',

12 TIpo 3aTBepmxeHHs IHCTPYKILI PO IpHU3HAYEHHS Ta IPOBeIeHHS CYZ0BUX eKCIIEPTH3 Ta eKCIIEPT-
HUX 0CTi/KeHb Ta HayKOBO-METOAMYHUX PEKOMEH/AIIII 3 TUTAHb ITi[TOTOBKY Ta [IPU3HAYEHHS
CYZOBHX €KCIIEPTH3 Ta eKCIIEPTHHX JOCIIiPKeHb : Haka3 MiHIocTy Ykpainu Big 08.10.1998 p. Ne 53/5
(31 3miH. Ta momo..). URL: https://zakon.rada.gov.ua/laws/show/z0705-98 (date accessed: 04.08.2021).

13 Boparoros JI. I. Op.cit.

14 KauypiH C. I, Mopo3 B. O. CyzoBa ekcliepTU3a B aZMiHICTPaTUBHOMY CYZOYMHCTBI YKpaiHU.
Koncmumyuiiino-npasosi 3acadu adminicmpamuenoi pegopmu 8 Ykpaini : MaT-1u Bceykp. Ha-
VK.-IpaKT. koHd. A0 100-piu. CHY im. B. Jana (CeBepozmoHelpK, 24—25.10.2019). CeBepozo-

HeIbK, 2019. C. 96—102.
15 Jxadaposa M. B. Op.cit. C. 53.

16 IlnsxoB A. P. O npeameTe cyzebHOM sxcmepTussl. Hekomopule sonpocul meopuu cy0e6HOlL Ikc-
nepmu3el : Te3. Hayd. COOOII. HA 7-M TEOP. CEMUHApe — KPUMUHAIUCT. yreHusx (Mockga,

26.06.1975). Mocksa, 1975.
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In general terms, the subject of foren-
sic science is the factual data and circum-
stances of the case established by a foren-
sic expert on the basis of the use of specific
expertise through the application of ap-
propriate tools (methods) in the study of
tangible and materialized media to solve
issues of forensic science .

We should coincide with M. H. Shcher-
bakovskyi’s definition, who concluded that
the activities of the expert are aimed at
obtaining information about the event un-
der the study through the use of specific
expertise. The information that the expert
receives in the course of his activity is the
result of the study of certain characteristics
of the objects provided for examination .

The subject of JEEE in administrative
cases on environmental violations during
extraction of minerals is a set of factual
data on conditions and circumstances of
the event, determining the presence and
circumstances of economic activities of
entities (officials), compliance with envi-
ronmental, land legislation, and legisla-
tion about subsoil, etc., and the presence/
absence of impact of the man-made factors
on the environment.

The range of JEEE tasks is defined in ch.
11 section II of Scientific Guidelines on
preparation and appointment of forensic
examination and expert research (herein-
after referred to as Scientific Guidelines) *,
but the study of circumstances and organi-
zational-technical reasons for non-compli-
ance with environmental legislation during
extraction of minerals has its own specifics.

According to the materials of adminis-
trative cases on environmental violations

during extraction of minerals, the main
tasks of JEEE are:

« determination of circumstances
related to non-compliance with
the requirements of environmental
legislation and the occurrence of
the studied event (situation);

« establishment of technical and or-
ganizational reasons for non-com-
pliance with the requirements of
environmental legislation, if it
contributed to the emergence of
negative man-made changes in the
environment;

+ determination of ecological con-
sequences caused to the environ-
ment due to non-compliance with
the requirements of environmental
legislation in the field of protection
and subsoil use;

+  on the basis of provided materials,
confirmation of the amount of ma-
terial damage caused to the state
or subsoil user (s) as a result of
non-compliance with the require-
ments of environmental legislation
during extraction of minerals;

+ finding out the compliance of ac-
tions of persons (or their inac-
tion) involved in the studied event
(situation), the requirements of
current (at the time of the event)
legislation and bylaws in the field
of environmental safety, environ-
mental protection, and use of nat-
ural resources;

« establishing causal relationships
between the actions/inaction of
authorized persons in the field of

17 OcCHOBU CyZ0BOI €KCIIEPTH3U: HABYAJIbHUI HOCIOHUK 11 (axiBiie, AKi MaoOTh HaMip OTpU-
Martu abo migTBepAuTH KBastidikaliio CyZoBOro ekcrepra ; aBT.-ykaaz.: JI. M. [osoBUeHKO,
A. 1. JlozoBui, E. B. CimakoBa-Edpemsn Ta iH. Xapkis, 2016. C. 25.

18 Ilepbakorchkuii M. I. IIpeamer cyznoBoi excrieptusu. @opym npasa. 2016. Ne 5. C. 199—203.

19 IIpo saTBepzXeHHS [HCTPYKIUII ...
accessed: 04.08.2021).

. URL: https://zakon.rada.gov.ua/laws/show/z0705-98 (date
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+ environmental protection, use of
natural resources, and environ-
mental safety and the consequenc-
es that have occurred.

Appointment and conduct of forensic
examinations in administrative proceed-
ings are determined by the legislation of
Ukraine on forensic expert activity (Law of
Ukraine “On Forensic Examination” °, sec-
tion III of the Instruction on appointment
and conduct of forensic examinations and
expert research %, hereinafter referred to
as — Instruction) and regulated by provi-
sions of CAPU.

The decision of administrative court,
which is the case of an administrative of-
fense, in compliance with the procedural
form sets out the decision to appoint an ex-
amination in the event that there is a need
for specific expertise.

The document of the authorized per-
son or body on the basis of which the fo-
rensic examination is appointed (forensic
expert is involved), in addition to the data
required for this procedural document,
must contain the grounds for the forensic
examination and questions on which the
forensic expert must give a conclusion #.

To provide answers to the questions
asked, forensic experts are provided with
research objects (administrative case ma-
terials and documents required for the
study), which contain information about
the subject of the examination.

In a general sense, the object of foren-
sic examination are material (material-

ized) sources of information that examines
(studies) the forensic expert on the basis
of specific expertise within the subject of
expert research by certain methods and
means to solve tasks (questions) posed by
the authorized person (body) *.

Scientific Guidelines (§ 11.1 of ch. 11
section II) stipulate that “the object of judi-
cial engineering and environmental examina-
tion are material and materialized sources of
information containing factual data on cir-
cumstances of the environmental emergency,
including physical evidence, fragments ven-
ues, equipment, communications, means of
production that ensure the environmentally
safe operation of an enterprise, as well as any
other circumstances of the event, recorded (de-
scribed, reflected in diagrams, photographs,
plans, etc.) in the case file” .

The admissibility of research objects is
important for conducting examination and
drawing up the forensic report. According to
Yu. K. Orlov, if the forensic expert declares
the objects of research inadmissible, then this
property will automatically lose the forensic
report itself %.

According to A. N. Petrukhina, the foren-
sic expert makes a conclusion on the basis of
specific expertise, in connection with which
there are peculiarities concerning the relation-
ship of forensic report with other properties
as evidence. Such features, according to the
author, are: erroneous provision of the expert
with the wrong object of study, the intention-
al substitution of the study object, violation of
formal rules for obtaining evidence; in these

20 IIpo cyzoBy eKcIiepTu3y : 3aKOH YKpaiHu Bizi 25.02.1994 p. Ne 4038-XII (3i 3miH. Ta fomoB.). URL:
https://zakon.rada.gov.ua/laws/show/4038-12 (date accessed: 23.09.2021).

21 IIpo 3aTBepKeHHs IHCTPYKUII ...
accessed: 04.08.2021).

22 Fundamentals of forensic science ... . C. 27.

23 Ibidem.

24 TIpo 3aTBep)KeHHs IHCTPYKUIT ...
accessed: 04.08.2021).

. URL: https://zakon.rada.gov.ua/laws/show/z0705-98 (date

. URL: https://zakon.rada.gov.ua/laws/show/z0705-98 (date

25 Opzos 0. K. 3akioueHne 9KCIepTa KaK UCTOYHUK BHIBOJHOTO 3HAHUS B CyAeOHOM /T0Ka3bIBa-
HUU (YrOJIOBHO-IIPOLieCCyaJbHble, KPUMUHAINCTUIECKHE U JIOTHKO-THOCEOJOTNIecKye IIpo-
61emsl) : aBTOped. AuC. ... A-pa IOpUZ. HayK. MockBa, 1985. 54 c.
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circumstances the forensic report will be inad-
missible .

N. A. Panko ¥ believes that “a forensic
expert should use all the materials necessary
to give correct conclusion”. This statement
cannot be disagreed with as the com-
pleteness of the forensic report depends
on the completeness of the study of the
materials provided. However, in our
opinion, the statement by N. A. Panko
that unreasonable refusal to use the pro-
vided materials or silence in the forensic
report on the use of any materials provid-
ed to him is inaccurate indicates the in-
complete expert report.

Conducting engineering and environ-
mental examinations in the field of subsoil
use, experts examine all the materials pro-
vided, but the expert assessment is subject
to factual data, which are the subject of re-
search in accordance with the tasks (ques-
tions) posed to the expert. That is, in the re-
search, experts may take into account the
specific period of the event under investi-
gation, determined by the body (person)
that appointed the examination (s), and not
the entire event reflected in the provided
case materials. For example, examination
of economic activity for the extraction of
minerals in the absence or suspension of a
special permit for subsoil use. In this case,
experts examine materials and documents
relating only to the period of the event un-
der investigation - the period of absence
(suspension) of a special permit for subsoil
use. Internal technical documents of the
subject (orders, instructions, permits) re-
lating to the investigated event, but expired
before the occurrence of the investigated
event or approved after the research peri-
od, experts may not consider.

During the examination period, the
situation on the territory of the object

26 IlerpyxuHa A. H. Op. cit.

under study (local land plot) may change
in principle (for example, subsoil user
reclamation measures), so experts can
consider the number of materials provided
only specified by representatives of
authorized executive bodies, determined
in accordance with the questions asked
by the body that appointed the forensic
examination.

One of the most important conditions
of quality conduct of engineering and en-
vironmental examinations and correct
solution of the tasks before the expert is to
provide the expert with appropriate cor-
rectly is providing expert with appropriate
research objects.

Objects of engineering and environ-
mental examination on environmental
violations during extraction of minerals
may be:

« casematerials (protocols on admin-
istrative offenses and attachments
to them, certificates, schemes,
conclusions of other forensic ex-
aminations, et.), which relate to the
subject of examination;

» technical documentation (techno-
logical regulations, instructions,
land management documents,
etc.);

+  permits, specialists’ conclusions,
conclusions of state examinations);

+ local land plot with signs of nega-
tive man-made impact (if it is nec-
essary to conduct a field inspection
by an expert);

+ results of the inspection of subsoil
use objects by authorized bodies
of state supervision (control), pro-
tocols of research of soil, water, at-
mospheric air samples, etc.;

« results of survey and conduct of
topographic and geodetic works;

27 Ilanpko H. A. BUCHOBOK eKcliepTa Ta Horo ominka. ®opym npasa. 2012. Bum. 1. C. 728—733.
URL: http://nbuv.gov.ua/UJRN/FP_index.htm_2012_1_114 (zaTa 3BepHeHHs 04.08.2021).
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« calculation of the amount of dam-
age made by the authorized bodies
of state supervision (control);

« other sources of information that
contain information about the
event under study.

Analysis of expert practice shows the
existence of problems in the formalized
questioning (tasks) to the expert. The list
of issues to be resolved within the frame-
work of engineering and ecological exam-
inations was approved by the Order of the
Ministry of Justice of Ukraine § 11.3 of ch.
11 section II of Scientific Guidelines *.

After studying materials submitted
for research and getting acquainted with
questions, the expert can change the
wording sequence of questions, or group
them and consider them together (§ 4.12
Sect. IV of Instruction ). However, the es-
sence of issues raised in accordance with
tasks set by the court decision cannot be
changed.

It is quite often judges (with the prior
consent of the representative of the execu-
tive branch or the person who initiated the
request for examination) formulate ques-
tions to experts, the content of which does
not comply with Scientific Guidelines.

In his work, L. O. Sydorenko analyzed
and systematized the questions posed to
forensic experts, the wording of which
often does not correspond to current Sci-
entific Guidelines. The questions asked to
forensic experts may have the following
features: legal nature; operational-investi-
gative and reference nature; the nature of
hypothetical assumptions; the solution of
which does not require specific expertise;
which cannot be answered because they
are vague; which go beyond the expert’s

28 IIpo 3aTBepKeHHs IHCTPYKUIT ...
accessed: 23.09.2021).
29 Ibidem.

specific expertise; the content of which is
unclear to the expert or can be assessed
ambiguously; the content of which, al-
though clear, the expert cannot edit them
on their own because this will change their
essence; the content of which is clear, the
expert can edit them himself, although af-
ter editing formally their essence will not
partially change .

Judicial engineering and environmen-
tal examination is a subtype of engineer-
ing and technical examination, so when
formulating questions, experts should take
into account the specifics of the implemen-
tation of economic entities (persons) sub-
soil use, technological and technical pro-
cesses of extraction of minerals, etc.

An approximate list of issues that can
be resolved by forensic experts in the
framework of environmental engineering
examinations in cases of environmental
violation during the extraction of minerals,
we can offer the following.

+  Requirements of which regula-
tions on environmental protection
are not met in the case under the
study?

«  What are the causes of the environ-
mental situation (event) and what
circumstances caused them?

«  Which people’s actions did not
meet the requirements of environ-
mental regulations?

+  Actions (inaction) of which persons
are (from a technical point of view)
in a causal connection with occur-
rence of the investigated event?

« Is the arithmetic calculation of
the amount of damage confirmed
on the basis of the provided docu-
ments?

. URL: https://zakon.rada.gov.ua/laws/show/z0705-98 (date

30 Cuzopenko JI. O. [llozo npaBa eKCIlepTa Ha pearyBaHHI IIOCTABIeHUX HOMY 3allUTaHb. Kpumi-

HaaicmuyHuil gicHuk. 2015. Ne 2. C. 83—91.

162



Iryna Tararaka. Certain issues of judicial engineering and environmental examinations regarding
environmental violations in the extraction of minerals. DOI: 10.32353/khrife.3.2021.11

The above list of issues is non exhaus-
tive. Engineering and environmental exam-
ination may also raise other issues within
the subject of expert research and experts’
competence.

In some cases, questions to be asked by
experts are closely related, they can also be
complex, and their solution requires the
application of specific expertise in various
expert specialties and field of knowledge.
For instance, the expert practice shows that
pre-trial investigation or court bodies often
ask the issue determining the amount of
material damage for non-compliance with
requirements of environmental legislation
in the field of subsoil use.

The calculation of compensation for
damage to the environment is not with-
in the competence of forensic experts in
specialty 10.19 “Study of circumstances and
organizational and technical causes and con-
sequences of technogenic sources on environ-
mental objects” and requires special eco-
nomic knowledge. Forensic environmental
experts together with expert economists
conduct comprehensive research to verify
the calculation of the amount of damage
(previously conducted by authorized bod-
ies of state supervision (control) on the
basis of documents submitted for research
with case materials.

The engineering and environmental
part of these researches includes establish-
ing the compliance of the actual circum-
stances of the violation with the calculation
of the amount of damage, regulatory appli-
cation of the calculation method, verifica-
tion of the initial data used in the calcula-
tion of the amount of damage.

The economic part of such research in-
cludes the verification of some initial data
and calculations.

It should be noted that such a compre-
hensive approach of expert research to the
solution of tasks (questions) to determine
material damage is not used in all FRI of
Ukraine. In our opinion, this is wrong:
such an issue requires a unified approach.

In expert practice, there are almost no
situations when deciding on only one com-
ponent of the environment: most often,
experts in the study analyze the complex
relationships between different objects of
the environment. An example is the unau-
thorized disposal of solid household and/or
industrial waste on the territory of a closed
mining quarry or the death of fish in a
flooded sand quarry, which is connected by
a navigable canal with a water object.

Similarly, JEEE may be intended to es-
tablish a causal link between the environ-
mental violation and adverse effects caused
by the activity/inaction of the entity or in-
dividual.

Thus, during JEEE, the objects of the
examination can be both individual ele-
ments (air, soil, water, etc.), and natural ob-
jects and complexes.

Legislation of Ukraine on forensic ex-
pert activity provides for the possibility of
forensic experts to inspect the objects of
research.

According to O. I. Maiorova, for a full
and comprehensive analysis of the negative
impact on the elements of the environment
is optimal to visit an environmental expert
to the scene for an expert review, as provid-
ed for research materials containing the re-
sults of inspections by state environmental
control, cannot replace visual, organoleptic
and other types of direct perception, so do
not give a complete picture of the event .

Forensic environmental experts of FRI
of Ukraine have different opinions about

31 Matioposa E. 1. OcMOTp MecTa [IPOUCIIECTBUS KaK BaKHEHIINIT 9Tall IPOBeJeHUs CyneOHO-
9KOJIOTUYECKON 9KCIIepTHU3bl. Becmuuk yHnugepcumema um. O. E. Kymagumna. 2016. Bpim. 8.

C. 38—46.
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the need for an expert field inspection of
the scene.

The expert practice of JEEE shows that
the need for an expert to conduct a field
inspection of the scene is individual. In
order to solve situational tasks, it is usu-
ally enough for the environmental expert
to study the provided materials. In the ab-
sence of the necessary information and/or
materials (documents), the expert has the
right to request additional materials.

In our opinion, the expert should deter-
mine the need for a field inspection. This is
due to the subject and objectives of a partic-
ular forensic examination, the volume and
informativeness of the materials submitted
for research, the actual data and content of
the issues raised.

If the expert is involved in the site in-
spection, environmental experts in the pro-
cess of field inspection of objects should
take into account both sources of techno-
logical and technical impact on the envi-
ronment and the effects of various factors
- climatic, edaphic (soil fertility, soil mois-
ture, reaction, salt content, physical condi-
tion, etc.), etc. During the inspection by an
environmental expert, the local study area
is a carrier of information about the event.

Conclusions

Despite the streaming development of
JEEE, there are a number of organization-
al and procedural issues of appointing and
conducting an examination of the materi-
als of administrative cases on environmen-
tal violations during extraction of minerals,
in particular:

« ignorance of JEEE possibilities
and, as a consequence, incorrect
appointment of necessary type of
forensic examination;

32 IIpo 3aTBepKeHHs IHCTPYKUIT ...
accessed: 23.09.2021).

« insufficient awareness of the bod-
ies that make decisions on exam-
ination which is due to insufficient
material and technical support of
the subjects of trial;

< asking questions, that are vague,
have a legal and reference nature
and do not correspond to the spe-
cific expertise of environmental
experts. While asking questions, in
some cases the client of the exam-
ination does not take into account
its capabilities which makes it nec-
essary to change the wording of
questions within the expert’s com-
petence, to combine, paraphrase
or refuse to provide an answer at
all;

« providing incomplete materials
necessary for the examination, in-
correct design of materials for the
research;

« lack of guidelines for judicial engi-
neering and environmental exam-
inations in the field of subsoil use.

The aforementioned issues necessitate

further scientific and methodological de-
velopments, in particular, the addiction of
Scientific Guidelines *2 with broader defini-
tion of the JEEE object, a list of tasks, and
issues to be addressed.

IIpoGsieMu cyZ0BUX
iHKeHepPHO-eKOJIOTIYHUX eKCIIEePTU3
3a eKOJIOTIYHUMU IIPaBONOPYIIeHHAMU
i/ 9ac BU00yBaHHs KOPUCHUX KOMATNH
Ipuna Tapapaka

Posznanymo ocHosHi npobaemu npu-
3HaueHHA ma npogedeHHs CYyO08UX THIKeHep-
HO-eKOA02IUHUX eKcnepmu3d 8 adminicmpa-
MUBHOMY CY0OHUHCMBL Y pa3i BUS8/AeHHS
npasonopyuLeHs niod wac 8udobysanHs Kopuc-
HUX KONAAUH.

. URL: https://zakon.rada.gov.ua/laws/show/z0705-98 (date
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Memoto OdocaidxceHHss € y3azanbHeHHs
npobaem npusHaveHHs ma NnpogedeHHs Cy-
0o8UX  [HICEHEPHO-eKON0IUHUX eKCnepmu3
(Jocnidincenv) 3a pakmamu euuHeHHS aod-
MIHICMpamueHo2o npocmynky nid wac Kopu-
cmyeanHs Hadpamu ma HAOAHH Npaxmuy-
HUX pekomeHOayiil 1000 ix GUPIULEHHA.

BusHaueno cy6’ekmis, aKi MOXCyms 6ymu
YHACHUKAMU TYOATYHO-NIPABOBUX CNOpi8 ma
IHiYiamopamu 3any1ieHHs excnepma 045 8U-
KOHAHHA 00CAI0NCeHb 8 AOMIHICMPAmueHUX
nposadiceHHsax nid 4ac po3easdy exoaozid-
HUX NpasonopyuleHv. BusnauweHo npedmem
i 3a60amHs cy00801 iHIKEeHePHO-eKOA02IUHOL
excnepmu3u ma eudu 06’exmis, SKi HAdAMob
cydosum excnepmam 0l 6UKOHAHHS HA36A-
HUX 00CA10%#CeHb.

Poskpumo ymoseu axicHoeo npogeden-
HS IHJKCeHepHO-eKON0LIHHUX eKCnepmu3 ma
BUPILLEHHS NOCTNABACHUX Neped eKCrepmom
3a80anb, W0 3anexcumsv 610 NpagUALHO20
dopmyniosants 3anumanb ekcnepmosi ma
nosHomu HadauwHs 00°ckmie 0ocAiOdicerHs.
3anpononosano OpiEHMOBHUIL nepeaik 3a-
NUMAans, 2Ki cy008l ekcnepmiL Maroms 3mozy
BUPTLLUIMIUL 8 MedHAX NPOBeJeHHs. 3A3HAUEHUX
excnepmus.

Posensnymo moxcaugicmes i HeoOXio-
HICTb NPOBedeH s HAMYPHO20 02450y ekcnep-
mom micys nodii.

Ananis aimepamypu ceiduumo npo Hedo-
CTAMHI0 po3pobAeHicMb NOHAMY npedmema
il 06°exma yvozo udy excnepmus.

Okpecneno nepcnekmugHi Hanpamu 800-
CKOHA/NEHHS TeOopemuyHUX 3HAHbL 1 Npak-
muunoi JiaAbHOCMI 9K CY008UX eKCnepmis,
maxk i cy6’exmig (opeawis), wo po3enidanms
yeil 810 eK0N02IHHUX NOPYULeHD.

Katouogi caoea: cydosa imdeHepHO-
eK0N10214HA eKcnepmu3sd; adMinicmpamueHe
cydouuncmeo; 8ud06y8anHs KOPUCHUX KOnd-
AUM; KOPUCTYBAHHS HAOPAMI; OpeaHUL BUKO-
Ha8401 8/1adu; NpuUpooooXOpOoHHe 3aKoH00as-
cmeo.

IIpoGsieMsl CyeGHBIX
WH)XKeHEePHO-9KOJOTUIEeCKUX SKCIIEPTU3
T10 3KOJIOTMYeCKUM MPAaBOHAPYIIEHUAM

IIpYU J00bIYe IOIe3HbIX MCKOIIaeMbIX
Hpuna Tapapaxa

Paccmompenul ocHosHble npobremel Ha-
3HaveHUus U npoeedeHUs CyOeOHLLX UHdIce-
HepHO-IKOA02UHeCKUX IKCMepmu3 8 aomu-
HucmpamugHom cydonpousgodcmee 6 cayqae
8bLSI8ACHUS TPABOHAPYULeHUL Tpu 0Jobblue
10/1€3HbLX UCKONAEMBLX.

Llenvio uccnedosanus agasemcs 0600uye-
Hue npobiem HA3HAYeHUS U NposedeHUs
CY0eOHbIX  UHIKCEHEPHO-IKON0SUHECKUX —IKC-
nepmu3s (uccaedoganuii) no akmam cosep-
WeHus a0MUHUCTMPATUBHO20 NPOCMynKa
Npu noAb308aHUL Hedpamu U npedocmasie-
Hue Npakmu4eckux peKoMeHOayuil no ux pe-
ULeHUTO.

Onpedenenul cybzexmul, mozyujue Ovime
YHACMHUKAMU TYOAUUHO-NPABOBLLX CTIOPOS
U UHULUAMOpaMUL NpueedeHUs IKcnepma 014
8bINOAHEHUA UCCAe008aHULL 8 AOMUHUCMPA-
MUBHBLX NPOU3BOOCTBAX NPU PACCMOMPEHULL
aKonozuteckux npagonapyuenuil. Onpedene-
HbL npedmem U 3a0a4u cy0eOHOTL UHMCeHEPHO-
9KO/02UHeCKOTL IKCTIepMU3bL U 8UObL 06BEKINO8,
npedocmagasemvlx cyo0ebHbIM IKCnepmam ons
BbINONHEHUA HA3BAHHBLX UCCAe008aAHUILL.

Packpuimul Yca08uUs KadecmeeHHoeo npo-
6e0eHUs UHICEHEePHO-IKOA02ULECKUX IKCTep-
Mu3 U peuleHUs NOCMABAeHHbLX neped IKC-
nepmom 3a0ay, 3asucaujuie om npasuabHol
GOpMYAUPOBKLL 80TPOCO8 IKCTepmy U NOA-
Homul npedocmasnenus 06sexmos uccaedo-
8aHUAL.

IIpednodxcern opueHmMuposouHblil nepe-
ueHb B0MPOCO8, Komopble cyOeOHble IKCmep-
Mol MOYM peulums 8 pamkax npogedeHus
YKA3AHHBLX IKCTIepIMU3.

Paccmompena 603modcHocme 1 Heobxo-
dumocme nposedeHus HAMYpPHO2O OCMOMpaA
IKCNepmom Mecma NpouUcCtLecmeus.

Ananus aumepamypul ceudemenvcmesy-
em 0 HedocmamouHol paspabomaHHoCmu
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nouamuil npedmema u obsekma Imozo 8uda
IKCnepmu3.

0b603HaueHbL NepcneKmueHble HANpas/e-
HUS COBEPULEHCTNBOBAHUS MeOPemuU1ecKUX
SHAHUIL U NpaKmMu4eckoil JeameavbHOCMU KaK
cyOebnbLx IKCnepmos, mak u cybsexmos (op-
2aH08), PACCMAMPUBAIOWUX IMOM BUJ IKO-
02UHeCKUX HAPYULeHUL.

Knwuesvie caosa: cylebnas —umsice-
HepHO-IK0A02U"eCKas IKCTepmu3a; aomu-
HucmpamueHoe cydonpousgodcmeo; dobviua
T0/1€3HbIX UCKONAeMBLX; NO0Ab308aHUe Hedpa-
MU; OpeaHbl UCTLOAHUMEALHOL 8AACTU; NPU-
Ppodooxpantoe 3aKOHOOAMeAbCMBO.
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