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Procedural (relevance and admissibility) and epistemological
(due quality of objects, accuracy of source data, approved research
methodology was applied) conditions and criteria (epistemological:
scientific, methodological and logical substantiation of expert
conclusions, procedural: compliance with other case files) that
together determine veracity of the expert conclusion are outlined.

The Article Purpose is to analyze views of scientists concerning
veracity of evidence in general and the expert conclusion in
particular; clarify circumstances preceding the expert conclusion and
conditioning its accuracy; emphasize epistemological and procedural
criteria for this characteristic and compare with the procedure for
determining veracity of forensic examination in the countries of
the Anglo-Saxon Legal Family and develop a standard based on
which veracity of the forensic report can be established by results of
performed research.

The scientific and methodological substantiation presupposes
general and specific substantiation of research results of submitted
objects. The logical substantiation is argumentation of the expert’s
interim and final conclusions. The criterion for procedural veracity of
the forensic report is in its consistency, compliance with other pieces
of evidence. It is advisable to use the standard of proof “beyond a
reasonable doubt” to determine conformity of the forensic report with
objective reality.

The standard of forensic report veracity implies that conditions
of relevance and admissibility of the forensic report are met, objects
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submitted for forensic examination are of appropriate quality, expert
conclusions are based on general scientific and methodological
provisions and results of a particular expert research stemming from
them, logically reasoned, conformed with other pieces of evidence
in a criminal proceeding and recognized as corresponding to actual
circumstances of the offense beyond any reasonable doubt.

Keywords: forensic report, veracity, admissibility, relevance,
validity, veracity standard.

Research Problem Formulation

The purpose of the proof process in
criminal proceedings is generation of
credible knowledge on circumstances of
the offense based on veracious evidence,
which is explicitly stipulated in Art. 94 of the
Criminal Procedural Code of Ukraine . The
forensic report is not viewed as a special
source of evidence, and determination of its
veracity is regulated during its evaluation
according general rules. However,
evaluation of the forensic report veracity
(unlike other procedural sources) has
significant peculiarities provoking major
difficulties in law enforcement agencies,
and among scholars: multiple discussions.
In our opinion, in contrast to clearly defined
concepts of veracity and relevance as
procedural pieces of evidence, explication
of the concept of veracity/inveracity of
forensic report that is evaluated in content
and not by formal grounds is not disclosed
in law. The second reason is associated
with the possibility of a comprehensive
evaluation of the forensic report veracity
by examination commissioner.

There are opposing views on
comprehensive evaluation of the forensic

report. Some scholars argue that the
court, prosecutor, investigator may and
should assess not only the logic of the
expert proof, but also to understand the
scientific provisions suggested by the
forensic expert to ensure veracity and
integrity of conclusions ? developed by
the forensic expert. We adhere to the
views of those lawyers who believe that
a variety of forensic examination tasks,
emergence of new genera and types
of forensic examinations based on the
most up-to-date scientific technologies,
development and advancement of forensic
expert methodologies make them hard to
understand by a person (body) who assigned
aforensic examination, constantly increase
the range of issues in assessing scientific
validity of expert researches, in connection
with which the initiator of the expert
involvement is not able to comprehensively
and qualitatively evaluate veracity of the
forensic report °. It should be stressed that
differences in understanding of forensic
report veracity condition adoption by law
enforcers of various decisions in specific
criminal proceedings.

In the literature on forensic report
evaluation, the concept, conditions

1 KpumiHanbHHUI IpolecyarbHUN KofleKe YKpainm Biz 13.04.2012 p. Ne 4651-VI (3i 3MmiH. Ta go-
roB.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 10.11.2021).

2 BenkuH P. C., Bunbepr A. U., lopoxos B. fI., Kapueesa JI. M. u gp. Teopust 0Ka3aTeabCTB B CO-
BETCKOM yTOJIOBHOM Ipo1ecce ; oTB. pea. H. B. YKorun. Mocksa, 1973. C. 726.

3 Aseposinosa T. B. Cyzebnast axceprusa. Kypc obuieii Teopuun. Mocksa, 2009. C. 466.

22



Mykhailo Shcherbakovskyi. The standard of forensic report veracity
in criminal proceedings. DOI: 10.32353/khrife.3.2021.03

of achievement and ways to measure
veracity of the forensic report are partially
discussed, but the content of the forensic
report veracity is not entirely disclosed,
and methods of measurement are not
separated from the rest associated with
other peculiarities of the expert conclusion
as a source of evidence. Evaluation as
a mental act measure compliance or
incompliance of the evaluated object
with any pre-determined requirements
(criteria). To properly evaluate the object, it
is necessary, first of all, to determine which
requirements should be put forward for this
object. With reference to the above, we need
to discuss criterion of veracity as one of the
most essential characteristics of the expert
conclusion. Consequently, the concept of
forensic report veracity is the subject for
lengthy discussions, and the criteria of the
forensic report veracity necessitate further
research and clarification.

Analysis of Essential Researches
and Publications

Research papers of domestic and foreign
scientists, such as: T. V. Averianova,
L. Yu. Arotsker, V. D. Arseniey,
A. R. Bielkin, R. S. Bielkin, V. F. Berzin,
A. R. Vorobchak, L. M. Holovchenko,
V. H. Honcharenko, O. P. Hryshyna,
0. M. Zinin, N. I. Klymenko, O. M. Kliuiev,
Yu. H. Korukhov, 0. A. Kravchenko,
S. P. Lapta, V. K. Lysychenko, S. V. Nemira,
L. V. Ovsiannikov, Yu. K. Orlov, N. A. Panko,
A. K. Pedenchuk, I. A. Petrova,
A. N. Petrukhina, M. O. Podolnyi,
A. I. Ripenko, O. R. Rossynska, O. S. Rubis,
T. V. Sakhnova, K. P. Sylenok, E. B. Simakova-
Yefremian, S. A. Smirnova, V. V. Tishchenko,
0. P. Uhrovetskyi, V. V. Khosha,
B. V. Shabarovskyi, V. D. Yurchyshyn,
S. A. Yalysheyv, the author of these lines and
other specialists * are dedicated to research

4 Kmumenko H. I. Cyzosa ekcnieprosoris. Kypc nekniii. Kuis, 2007. 528 c. ; Opzos 0. K. Cyzeb-

Hasl 9KCIIEPTU3a KaK CPEJCTBO AOKA3bIBAaHUSA B YTOJOBHOM CyAOIpou3BozcTBe. Mocksa, 2005.
264 c. ; llepbakoecbkuii M. I. IIpoBeZieHHST Ta BUKOPUCTAHHS CYZOBUX €KCIIEPTU3 Y KPUMi-
HaJIbBHOMY IIpOBa/XKeHHI : MoHorpadis. Xapkis, 2015. 560 c. ; ABepbsaHosa T. B. Op. cit. 480 c. ;
Benkun P. C. Cobupanue, nccieoBaHUe U OLleHKa JOKa3aTeabCTB. CyI[HOCTh U METOABL. Mo-
CKBa, 1966. 295 c. ; JIucudeHko B. K. OcOO€HHOCTH IIPOBEPKU U OI[€HKU 3aKJIIOUYEeHUH SKCIIep-
TU3BI Ha [IPeJBAPUTENIBHOM CIEACTBUU U B cyze. Kpumunasucmuka u cydebHuas skcnepmusd.
1982. Brim. 24 ; Hemupa C. B. /locTOBepHOCTb 3aKII0YEHUS SKCIIePTa B YTOJIOBHOM IIpoIiecce :
aBTOped. AuC. ... KaHJ. I0pPUA. HayK. KpacHozap, 2016. 28 c. ; ITegeHuyk A. K. 3akiodeHue Cy-
ZleOHOTO 3KCIIepTa: JIOTUKA, UCTUHHOCTBD, JOCTOBEPHOCTSD : aBTOped. JUC. ... I-pa IOPHUA. HayK.
Mocksa, 1995. 48 c. ; Poccunckas E. P. Cyze6Hast 9KCIiepTH3a B PAKJAHCKOM, apOUTPAKHOM,
aMUHHCTPATUBHOM U YTOJOBHOM Iipoliecce : MoHorpadus. Mocksa, 2020. 576 c. Ta iH. ;
Kioes O. M., CimakoBa-€dpemsaH E. B., Xoma B. B. CyzoBa-eKcliepTHa AisIbHICTD B YKpaiHi:
36ipHMK HOPMATHUBHO-IIPABOBUX aKTiB : YMHHE 3aKOHOZAABCTBO CTAHOM Ha 1 Bepec. 2020 p. /
ynopsg.: O. M. Kiroes, E. B. CimakoBa-€bpemsH, B. B. Xoma. Xapkis, 2020. 416 c. ; Kioes 0. M.,
Vrposenpkuii O. II., CimakoBa-E€dpemsan E. B., Ilerposa I. A. Ta iH. CyZoBi eKCIIEPTU3U B aj-
MiHICTPaTUBHOMY IIPOBa/IXKeHH] : HaB4. mocib. Xapkis, 2021. 288 c. ; Kitoes O., CimakoBa-Ed-
pemsH E. JIoKTpUHANBHI HiZIXOAU 0 CYZ0BOI eKCIIEPTU3U B VKpaiHi. ITpaso Ykpainu. 2021. Ne 8.
C. 28—43 ; CimaxoBa-€bpemsH E. B. [IpobieMy BUKOPUCTAHHS BUCHOBKY €KCIIEPTa y KpUMi-
HaJIBHOMY [TpOBa/pKeHHI. [IpobaeMu meopii ma npakmuku KpUMIiHAAbHO20 NPO8AdHeHHs : MaT-TT1
KpyriL. crouy (Xapkis, 17.06.2021). Xapkis, 2021. C. 54—57 ; Pinenko A. L., Timenko B. B., Camoii-
neHko O. A., CimakoBa-€dpemsH E. B., ITerpoBa L. A. Ta iH. CyZ0Bi eKCIepTU3U Y KpUMiHaJIbHO-
My IIpOBa/KeHHi : nmocibHuk. Ozeca, 2021. 152 c. ; Simakova-Yefremian E., Sylenok K. Current
Directions of Development of International Cooperation of Forensic Science Institutions of
Ukraine in The Fields Historical Forensics, Forensic Archaelogy and Aerospace Forensics.
Integrated computer technologies in mechanical engineering — synergetic engineering. ICTM’2021 :
proceedings, 28—29 Oct. 2021. Kharkov, Ukraine. Cham : Springer, 2021 Ta iH.
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on theoretical issues and development of
practical guidelines and evaluation as well
as measurement of the forensic report
veracity.

Numerous research papers where the
issues of the forensic report evaluation,
including the veracity of the expert
research have been published. However,
guidelines provided in them for evaluation
of the forensic report in the investigative
and judicial practice are not entirely
implemented. If forensic report evaluation
regarding relevance (opportunities to use
while proof) and admissibility (conformity
with type of procedural document,
competence of forensic expert, procedure
for performing forensic examination and
other procedural requirements) does
not pose difficulties, and it is carried out
by the examination commissioner, then
the establishment of veracity of expert
research results becomes a complicated
matter. Investigative bodies and courts
make the following common mistakes:
lack of evaluation in conclusions veracity,
unconditional  trust to conclusions
in forensic report, overestimation of
their probative value (especially when
established facts do not contradict the rest
of evidence in proceedings). It is deemed
that if results of expert research are based
on scientific foundation, then there is
no doubt on their veracity which is due
to subjective and objective factors. The
first is excessive trust of the investigator,
prosecutor, judge in the forensic expert as
an impartial informed person (especially if
he/she is an employee of a state specialized
expert institution or service), the second is
areal failure to comprehensively assess the
scientific validity of the expert research by

participant in case who does not possess
required specific expertise.

In the middle of century, the following
opinion prevailed: investigators and judges
are so intellectually developed that on the
basis of acquired legal knowledge they
are also familiar with methodologies for
conducting forensic examinations and
are able to assess the scientific validity of
conclusions® drawn by the forensic expert.
We believe that such conviction is associated
with consideration of so-called traditional
examinations (handwriting, ballistics, trace
evidence, portrait, question document) in
criminalistics, external simplicity and clarity
of which create the illusion of accessibility
and full understanding of the process of its
conduct and obtained conclusions. Over
time, scientific and technological progress
in the field of court proceedings has
significantly enriched the range of forensic
examinations, their toolkit, promoted
the development and application of new
research methods, which complicated
evaluation of the scientific validity of the
forensic report by a non-specialist.

Objective  inability of employees
to learn about scientific peculiarities
and methodological foundations of
conducting expert researches has become
obvious. A famous researcher-criminalist
R. S. Bielkin who once considered the
possibility of a comprehensive evaluation
of expert conclusions by investigators and
judges (in particular, scientific validity),
later came to the conclusion on objective
inability of lawyers to do ° this. However,
as of today, we can find guidelines for
investigators to evaluate scientific validity
of methodologies 7 used by the forensic
expert.

5 Jlucuuenko B. K. Op. cit. C. 33 ; Cyzebuble sxkcrepTussl. BosmokHoctu. [loAroToBKa mMarepu-

anoB. Haznauenue. OnjeHka. Kues, 1981. C. 83.

6 Benxkun P. C. KpuMuHamucTrKa: IpobIeMbl CEroJHALIHErO AHsI. 371000/HEBHbIE BOIIPOCHL POC-
CHUHCKOUM KpUMHUHAIUCTUKYU. MocKBa, 2001. C. 213—214.

7 Hewmupa C. B. Op. cit. C. 143.
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Article Purpose

This Article Purpose is to analyze views of
domestic and foreign scientists concerning
veracity of evidence in general and expert
conclusion in particular; determine
circumstances preceding the expert
conclusion and conditioning its veracity;
emphasize epistemological and procedural
criteria of this characteristic and
development of a standard under which
veracity of the expert conclusion can be
determined by results of expert research
evaluation.

Main Content Presentation

The concept of wveracity is disclosed
differently in philosophical and procedural
literature. From the philosophical,
epistemological standing, four approaches
may be distinguished. According to
the first interpretation, veracity is fully
consistent with the truth, it is viewed as
something that “does not cast doubt, entirely
correct, accurate” ®, “corresponds to reality,
truth” °. Veracity is expressed through the
truth of what necessarily follows from the
universal nature, cognition laws or from
the obvious, carefully verified facts °. In the
second approach, veracity is interpreted as
a form of truth existence substantiated in

any method (for example, with the help
of experiment, logical consequences) .
In the third approach, veracity is defined
as a characteristic of a certain level
of knowledge that is valid, proven,
indubitable, true, firmly established 2. The
fourth approach does not link veracity to
the truth, and (referring to etymological
origin) believes a veracious conviction
is the one that is founded on knowledge
and excludes any doubt . The classic law
dictionary which defines terms and phrases
of American and English jurisprudence,
interprets veracious as trustworthy, worthy
of confidence *.

In criminal proceedings, veracity is
interpreted within the limits of indicated
philosophical and epistemological models
that researchers prioritize. Without
resorting to discussions on available
standpoints in the legal literature, let’s
emphasize only basic scientific positions.

In the procedural science of the
second half of the XX century, based on
prevailing ideology, veracity was most
commonly identified with the objective
truth. It is proved that veracious evidence
is the same as true . Veracity of evidence
as a correspondence of their content to
somethingthattookplaceinrealityor proper
reflection of circumstances of objective
reality is also shared by modern domestic

8 CroBHUK yKpaiHchkoi MoBH. B 11 1. ; 3a peg. I. K. Binogiza. Kuis, 1970—1980. T. 2. 1971. C. 388.

10

11

12

13
14

15

CJ10Baph COBPEMEHHOI'0 PYCCKOTO JIUTEPATYPHOTO si3bika. B 20 T. ; . peg. K. C. l'opbaueBuy.
T. 4. MockBa, 1991. C. 423.

Bpokrays ®. A., Ebpon U. A. DHIUKJIONEANYECKUH CI0Baph: COBpeMeHHas Bepcusi. MOCKBa,
2002. C. 207.

BosibLIoY SHIMKJIONEANYEeCKUH CIoBaph ; 1. pex. A. H. IIpoxopos. Mocksa ; CaHkT-IleTep-
6ypr, 2000. C. 373.

dunocoPpCKUM SHITUKIIONEUIECKUH ciIoBapb. Mocksa, 1983. C. 176 ; DHIIUKJIONIE VS IIUCTe-
MoJsioruu u puuocodum Hayku ; nog pes. U. T. Kacasuna. Mocksa, 2009. C. 211—212.

Kparkaa ¢usocodckas sHIukIonesus. Mocksa, 1994. C. 143.

Black’s Law Dictionary ; By Black H. C. 4" edition. St. Paul, Minn ; West Publishing Co, 1968.
P. 1455.

Crporosuu M. C. MaTepuanbHast HICTUHA U CyZeOHbIe J0Ka3aTeJbCTBA B COBETCKOM YTOJOBHOM
nponecce. Mocksa, 1955. C. 99.
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lawyers '°. Veracity in this interpretation
coincides with the truth (objective reality).
Another interpretation of evidence
veracity is to adequately present tangible
and intangible traces of the event being
studied V. Such approach more accurately
corresponds to the epistemological nature
of proof, singling out real objective events,
phenomena, things from subject of their
perception 8. With no links to the concept
of truth, veracity is viewed as a state of
conviction derived from a set of collected
and submitted evidence *; subjective
confidence, internal conviction of a person
who assesses evidence, in availability
or missing of certain facts concerning
availability or lack of circumstances that
are essential for criminal proceedings *.
The majority of researchers-processualists
view the veracity concept both as the
truth of knowledge and justification
addressed to a corresponding entity 2.
Veracity is understood as substantiated,
proven knowledge which truth does not
cast doubts %. The fact of objective truth
is considered as a reality, independent
“from its perception by a researcher, from its

cognition, from gaining insight ... Reliable or
possible can be knowledge about facts, results
of research on evidence” . Thus, according
to these lawyers, veracity is not the same
as truth, but an important requirement
of reliability of evidence in criminal
proceedings consider is considered to be
its validity.

Therefore (as opposed to the truth,
which according to ontological concept
coincides with objective being) veracity
as property of procedural evidence in
an epistemological aspect should be
substantiated, it is established during
evaluation, it may vary for different
participants in a process. Uncertain
interpretation of evidence veracity is as
a rule due to differences in defining the
concept of veracity of a forensic expert
among scientists in the field of forensic
science.

N. I. Klymenko believes that forensic
expert’s conclusions which are fully
compatible with the subject matter
of cognition, are recognized as the
objective truth, that is, reliable ?. In view
of O. R. Rossynska and S. F. Bychkova,

16

17
18

19

20

21

22

23
24

Anronos K. B., Cauko O. B., TeprumHux B. M., VBapos B. I. Teopis f0ka3iB : mizpyynuk. Kuis,
2015. C. 63; [TaBmumuH A. A. JIocTOBIpHICTb 0Ka3iB / Besnka yKkpalHChKa I0pUAUYIHA €HITVKIIO-
nezig. V 20 t. T. 19. KpuMiHanbHUH IIpoliec, CyA0yCTPill, IPOKypaTypa Ta afiBOKATypa. XapKis,
2020. C. 209.

Muxeenko M. M. Jloka3bIBaHHe B COBETCKOM YTOJIOBHOM CyZ0onIpon3BocTBe. Kues, 1984. C. 18.
KpumMmiHanpHUI Ipolec : MiJPyYHUK ; 3a 3ar. pea. O. B. Kamrinoi, O. I. IIluno. Xapkis, 2018.
C. 160.

IOpuardecKre OCHOBAaHUS JOCTOBEPHOCTHU I0KA3ATENbCTB / cOCT. H. A. TepHOBCKUH ; ITOZ pes.
B. A. TomcuHoBa. MockBa, 2011. C. 28.

Cepreesa [I. B. IIOHATTS Ta CyTHICTb JOCTOBIPHOCTI /JOKa3y K Floro BIacTuBOCTI. FOpucm Ykpa-
iHu. 2014. Ne 1. C. 91. URL: http://nbuv.gov.ua/UJRN/uy_2014_1_14 (date accessed: 10.11.2021).
Banzaypka O. M., BraxiBcekuii €. M., Bypzonp €. II. Ta in. KpuMiHaJibHUN IIpoIjecyasb-
HUU KoZeKc Vkpainu. HaykoBo-npakTuaHuy KoMeHTap. V 2 T. T. 1 ; 3a 3ar. pez. B. f. Tamis,
B. II. Ilmouky, A. B. IlopTrHOBa. Xapkis, 2013. C. 289—290 ; KpuMiHaIpHUH IIPOIleCyaIbHUN
Kozekc Vkpainu. HayKoBo-IpaKTUYHUE KOMEHTap ; 3a 3ar. pes. B. I. Tonuapenko, B. T. Hopa,
M. €. Illymua. Kuis, 2012. C. 262.

Teopus f0Ka3aTenbCTB B COBETCKOM YTOJIOBHOM IIpoiiecce ; oTB. peh. H. B. JKorun. Mocksa,
1973. C. 287.

Benxun P. C. Op. cit. C. 59—61.

Knumenxko H. L. Op. cit. C. 168.
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conclusion veracity is conditioned by the
fact whether results of expert research®
reflect the reality. A. K. Pedenchuk singles
out three types of forensic report veracity:
full (function of scientific knowledge
and subject), scientific (function of state
of science and technology, scientific
knowledge of the subject of knowledge),
specific (unites all types of veracity in
the real process of solving theoretical or
practical tasks) %.

0. O. Eisman highlights that
research conclusion or forensic report’s
statement are veracious, the truth of
which is provided and guaranteed by the
appropriate choice of research methods
or methods of reasoning ¥. Yu. K. Orlov
believes that veracity contains both the
truth of the forensic report (compliance
of logical consequences of a forensic
expert with objective reality) and validity
(reasonableness, argumentativeness) of
a conclusion #. From our perspective, the
last interpretation of the forensic report
veracity is the most accurate, at the same
time, the issue of criteria of conformity of
forensic expert’s logical consequences with
objective reality remains open.

We are of the view that in order to
disclose the content of forensic report
veracity, it is essential to consider three
components: conditions that determine
veracity of expert research; criterion of
epistemological veracity of research and

criterion of procedural veracity of the
report as a source of evidence.

Before the logical consequence of
the forensic expert affect a conclusion
and become evidence that is recognized
as veracious, it is necessary to establish
conditions compliance with which will help
to recognize facts provided by the forensic
expert as veracious. At the beginning of
XXth century, L. Ye. Vladymyrov, Professor
of Kharkiv University emphasized: “Veracity
of forensic examination depends on a whole
range of assumptions, and evaluation of its
significance by judge lies in logical operation
of determining existence of conditions being
credible for forensic expert’s opinion” *.
Conditions of forensic report’s veracity
were partially discussed in literature *, but
this problem requires further analysis, and
conditions: a clearer distribution.

We believe that law (procedural) and
epistemological (cognitive) conditions for
veracity should be outlined in the forensic
report. Procedural conditions include
admissibility and relevance of a forensic
report as one of the sources of evidence.
For a reason, in accordance with Art. 94 of
the Criminal Procedural Code of Ukraine,
evidence evaluation is carried out starting
from the determination of relevance and
admissibility and only then: veracity.
Relevance of the expert research results
lies in the fact that facts established by the
forensic expert should constitute fact in

25 Poccunckas E. P. Op. cit. C. 46 ; Berukosa C. ®., Berukosa E. C., Kaanmosa A. C. Cyne6Hast 9xc-
neprosorus. Kypc sekuii. Anmartsl, 2005. C. 137.

26 IlepmeHuyk A. K. Op. cit. C. 41—42.

27 diicmaH A. A. 3axiroyeHue akcrepra. CTpyKkTypa u HayuHoe obocHoBaHue. MockBa, 1967.

C.111.
28 Opos I0. K. Op. cit. C. 132—143.

29 Bamagmmupos JI. E. VaeHne 06 yroJoBHBIX JoKa3aTeabcTBax. Tyma, 2000. C. 266.

30 Iep6akoBckuit M. I. VcioBus GopMHUPOBAHUS JOCTOBEPHOTO 3aKJIIOYeHHs 3Kcrepra. Te-
opis ma npakmuxa cydosoi excnepmu3su i kpuminaaicmuku. 2013. Bum. 13. C. 232—241 ; ByTsI-
puH A. 10., Tpudonosa 3. B. ObecriedeHue JOCTOBEPHOCTH BBIBOJOB B 3aKJIIOUEHIH IKCIIEPTa
IIPU IIPOM3BOACTBE CyZeOHOIN CTPOMTENbHO-TEXHUYIECKOH 3KCIIepPTU3bl. Teopus U Npaxmukxa
cyOebnoil akcnepmusst. 2017. T. 12. Ne 3. C. 78—84. URL: https://moesnsk.ru/upload/mediali-
brary/311/3117b926e4edcbbe7b8960293e734e36.pdf (date accessed: 20.12.2021) Ta iH.
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proof or to find out other circumstances
essential for criminal proceedings. With
the use of conclusions developed by
the forensic expert, these facts can be
determined and proven. Admissibility of
the forensic report in general terms means
compliance with law, criminal procedure
rules while appointment, conduct of
forensic examination, registration and
submission of its results as forensic
reports to a commissioner. The law defines
the measure of the behavior of criminal
proceeding participants to regulate the
process of forming the forensic report as
a source of evidence. Clearly, the forensic
report may be recognized as veracious
when it is admissible as a source of
evidence. Admissibility is a way set out
by law to ensure veracity of the forensic
report, its high quality. Among numerous
legal requirements put forward to a forensic
report to comply with its admissibility,
one can distinguish the essential ones,
which, in our opinion, directly affect
veracity of research results: legal capacity
of participants in criminal proceedings in
involvement of the forensic expert; the need
to use forensic examination as the form
of specific expertise; legality of collection
and authenticity of expert research objects
(for example, admissibility and veracity
of origin of samples from the object being
checked); compliance with requirements of
the Law of Ukraine On Judicial Examination
concerning an informed person involved as
aforensic expert; lack of violations of rights
and responsibilities in a forensic expert
while forensic examination; appropriate
procedural implementation of research
results and its presentation in forensic
report, etc. In case of non-compliance with
the above conditions, the forensic report
may not be recognized either admissible or
veracious.

Epistemological conditions of the
forensic report veracity include good
quality of examination objects, accuracy
of source data, availability of approved
expert research methodology. The high-
quality are considered to be objects
suitable for research, which qualitative and
quantitative characteristics are necessary
and sufficient for forensic examination
to solve addressed expert tasks. This
characteristic depends on methodologies,
technical means for searching and
extracting objects, from conditions for
further transportation and storage, as
well as methods for providing them to
the forensic expert. Properly selected,
preserved and provided in the required
volume to the forensic expert objects
are the basis for obtaining a veracious
conclusion of the forensic expert on the
availability or lack of investigated facts.
Another prerequisite for the veracity of
the appointed examination is approved
scientifically developed methodologies for
performing expert research, information
about which is available in the Register on
the corresponding website of the Ministry
of Justice of Ukraine 3.

To disclose the direct essence of the
forensicreportveracity,itshould be stressed
that in theory and practice it is vital to view
veracity as a characteristic of the degree of
validity of logical consequences by results
of performed research and veracity of the
forensic report as a procedural source of
evidence that combines the content and
form. It worth noting that in the scientific
and methodical literature, guidelines for
evaluating veracity of the forensic report
are most often provided without taking into
account the specified differentiation.

Given the definition of veracity as
validated knowledge, one can emphasize
the criterion of the epistemological veracity

31 PeecTp MeTOJVK IIpOBeJeHHs cyAoBux ekcrmeptus. URL: https:/rmpse.minjust.gov.ua (date

accessed: 20.12.2020).
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of expert research or forensic expert’s
logical consequences which include two
components: scientific and methodological
substantiation and logical substantiation
of the expert’s logical consequences.
According to Yu. K. Orlov, the expert
conclusion is formulated as a result of
the use of general scientific provisions
and specific data on studied object *.
Accordingly, thereare twolevels of scientific
and methodological substantiation of the
forensic expert’s logical consequences: the
first: general scientific and methodological
substantiation including the use by the
forensic expert of general research results,
theories, guidelines and methodologies
(techniques, methods, means, materials)
of research, given their capabilities and
veracity; the second one is a specific
scientific  substantiation of forensic
examination results based on application
of an approved typical expert research
methodologies, most suitable for the
objects provided in appointed forensic
examination to solve addressed tasks.
Full and multidisciplinary research
involves application of the chosen expert
methodology (sequence of actions);
interpretation of received data, defining
their importance for solving posed tasks
(block of analysis); substantiation of
interim and final logical consequences
(synthesis block).

An expert response to addressed
questions justifies a set of arguments
with the use of logic laws. Specificity,
exceptionality of the expert conclusion
lies in the fact (unlike the rest of evidence
types) that it presents ultimate knowledge,
that is, new knowledge gained through
logical consequences. Logical conclusions
of the forensic expert drawn on the basis of
research conducted by him have probative
value. According to Art. 102 of the Criminal

32 Opuos I0. K. Op. cit. C. 126—127.
33 Illepb6akoscekuii M. I. Op. cit. C. 171—172.
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Procedural Code of Ukraine, the forensic
report should contain “substantiated
answers to each question”. Validity is
a necessary prerequisite for drawing an
expert conclusion: it ensures credibility,
is a system of arguments and beliefs of
the forensic expert, result of the analysis
of performed research on objects. Logical
coherence provides consistent presentation
of stages of the expert research,
description of identified features and their
interpretation, presentation of interim
results, absence of any inconsistences
and inaccuracies in the expert opinion,
formulation of final inference resulting
from the intermediate reports. Logical
coherence (motivation) provides a detailed
presentation of the expert’s actions related
to the review, comparison, calculations,
quantitative and qualitative research of the
objects, documents, and other information.
Forensic reports should follow from the
results obtained, be determined by them *.

The forensic report veracity should be
considered as an epistemological catego-
ry determined by the cognitive activity of
an informed person. The next important
point in establishing the veracity of infor-
mation about the facts which are given the
value of evidence is to determine the crite-
rion of procedural veracity of forensic re-
port as a source of evidence. According to
the general definition, veracity means the
conformity of knowledge to objective reali-
ty. A practical question arises: how exactly
should the parties and court be convinced
of such compliance?

The criterion of procedural veracity of
forensic report can be determined by the
Resolution of the Plenum of the Supreme
Court, which states that in order to estab-
lish the veracity of forensic report, courts
should determine not only procedural
and epistemological admissibility, logical
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and scientific justification, but also the
consistency of the forensic report with oth-
er case files *. We should clarify: as rightly
noted H. M. Rieznik, the veracity of indi-
vidual evidence (in particular, the forensic
report) is established by comparison with
evidence relating to the same fact *. In the
procedural aspect, the veracity of evidence
is defined as compliance, consistency of
the individual evidence with other facts
established in the criminal proceedings,
data, and verified evidence. In contrast to
the veracity of research results, which is
established in relation to the content of the
forensic report in isolation from the rest of
the evidence, the veracity of the expert’s
opinion as a procedural document is final-
ly determined in conjunction with existing
evidence. Thus, the criterion of the pro-
cedural veracity of the forensic report as
a source of evidence is its consistency with
the rest of evidence.

From a theoretical and practical stand-
point, it is advisable to consider the pro-
cedure for determining the veracity of the
forensic report in the law enforcement
practice of the Anglo-Saxon legal family.
The sources of law in these common law
countries are the rules formulated by judg-
es, i.e., legal regulation is carried out on
the basis of judicial precedents. Thus, the
sources of the USA law of evidence are de-
cisions of district courts (Courts of First In-
stance), Appellate district courts, Supreme
Court. In addition, there are State Rules of
Evidence and Federal Rules of Evidence
(hereinafter referred to as the Rules) which
govern types and means of proof, the pro-
cedure for collecting, verifying, evaluating,
and using evidence.

Some rules are directly related to the
assessment of relevance, admissibility and

veracity the results of the examination.
According to the Rules 104 (a) Preliminary
Questions, the judge has to determine the
qualification of the expert, i.e., his compe-
tence; relevance of evidence (in particu-
lar, the expert opinion), which depends on
whether he prove the existence of a fact of
interest to the court. The admissibility of
expert testimony is determined by two cri-
teria. In accordance with the Rules 401 (a)
Test for Relevant Evidence, evidence is con-
sidered to establish the fact with greater or
lesser probability, and the fact is relevant to
the case. The Rule 402 General Admissibility
of Relevant Evidence proves that all relevant
evidence is admissible unless otherwise
provided by law or regulation. Thus, the
peculiarity of American evidence law is
that evidence is admissible not on the basis
of compliance with the law and other pro-
cedural rules, but in the case of its ability to
prove the facts to be established during the
trial. Relevance is considered as one of the
criteria for the admissibility of evidence,
and only relevant evidence is considered
admissible.

According to the Rule 702 Testimony by
Expert Witnesses, “a witness who has qualified
as an expert in knowledge, skills, experience,
training or education may testify in the form
of an opinion or otherwise if (a) scientific,
technical or other specific expertise of the ex-
pert assists the fact-maker [judge, juries. —
Author.] to understand the evidence or estab-
lish the fact being discussed; (b) the testimony
is based on sufficient facts or evidence; (c) the
evidence is the product of sound principles
methods, as well as (d) the expert has correctly
applied the principles and methods to the facts
of the case”.

Despite some differences in the con-
tent of domestic legal concepts and

34 IIpo CyZOBY eKCIepTH3y B KpMMiHAJIbHUX 1 IIMBUIBHUX cIpaBax : IlocraHoBa Ilnenymy BC
Vkpainu Biz 30.05.1997 p. Ne 8 (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/

v0008700-97#Text (date accessed: 20.12.2020).

35 Pesnuk I. M. BHyTpeHHee yOexx/jeHre IIPU OLIEHKE Z0Ka3aTeabcTB. Mocksa, 1977. C. 11.
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concepts used in the Rules, comparing the
above rules with the conditions and crite-
ria of the veracity of the forensic report we
can specify certain similarities. Thus, only
an informed person who has specific ex-
pertise, skills of their application, and has
the appropriate qualification is allowed to
conduct the examination. Appropriate and,
accordingly, admissible is the forensic re-
port, which establishes the fact of interest
to the court. Testimony (results of examina-
tion) of the expert should be based on good
quality materials submitted for research;
during the examination, the expert must
use known, proven scientific principles
and methods, as well as apply them in spe-
cific research.

Although it is not stipulated by law, sci-
entists have repeatedly pointed out in the
literature that a judge is unable to deter-
mine the significance of evidence through
isolated research of expert opinions. It is
important for the subject of evidence us-
ing the forensic report to gather all the ev-
idence, both expert and non-specialized,
and to determine whether they together
meet the requirements for proving certain
facts *.

It should be noted that the formulation
of the final version of the Rule 702 was in-
fluenced by case law known as Frye and
Daubert. In the USA, these standards are
used in Courts of First Instance along with
Federal Rules of Evidence.

In 1923, in the case of Frye v. United
States, an accused of the murder hoped to
prove his innocence with the help of a lie
detector predecessor ¥. Evidence was un-

acceptable because of the method used
to obtain it: in those days, the scientific
community did not accept polygraph re-
sults as evidence. The essence of the Frye
Standard is that the court (before declaring
the forensic report (testimony) admissible)
must decide whether the procedure, meth-
odology or principles on which the foren-
sic report is based were “generally accepted
by a significant part of the relevant scientific
community”. The Frye Standard determined
the way to verify the validity of expert tes-
timonies, provided a uniform approach to
the recognition of their admissibility in
court. During the practical application of
this standard, the party involved in the ex-
pert had to invite scientists to confirm the
validity of the scientific data that formed
the basis of the research. However, by
making it easier for the court to verify the
validity of expert testimony by simply com-
paring it with the opinion of scientists, the
proposed method has sparked widespread
debate. Some scientists considered the
standard too conservative because it was
necessary to wait until the new method be-
came widespread enough to be used in lit-
igation; others, on the other hand, argued
that any method could be made acceptable
if the “scientific community” was limited,;
others stressed that the methodology may
be common, but in this case, the results of
its application may be wrong; after all, the
criteria of “general recognition”, “specific sci-
entific field” courts applied differently .
The Frye Standard gave way to a new
standard. In 1993, in the case of Daubert v.
Merrell Dow Pharmaceuticals, Inc., two

36 Ward T. Explaining and trusting expert evidence: What is a ‘sufficiently reliable scientif-
ic basis’? The International Journal of Evidence & Proof. 2020. Vol. 24. Ne 3. P. 234. DOI:
10.1177/1365712720927622 (date accessed: 20.12.2020).

37 Frye v. United States. 293 Fed. 1013 (D. C. Cir. 1923). URL: https://casetext.com/case/frye-v-unit-

ed-states-7 (date accessed: 20.12.2020).

38 Giannelli P. C. The Admissibility of Novel Scientific Evidence: Frye v. United States, a Half-Cen-
tury later. Columbia Law Review. 1980. Vol. 80. No. 6. Pp. 1997—1250. DOI: 10.2307/1122061 (date

accessed: 20.12.2020).
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children born with disabilities demanded
compensation from the manufacturer of
“Benedictine”, claiming that it was the drug
(which their mother had taken during preg-
nancy to treat morning sickness) that caused
their disability *. After hearings of courts of
First Instance and Appellate Instance, the
Supreme Court decreed that formed the ba-
sis of Daubert Standard and contained the
following requirements for assessing the ve-
racity of the forensic report:

1) the court must determine whether the
scientific theory or methodology has
been tested. Referring to authoritative
scientific resources, the court recog-
nized that the feature of science is an
empirical verification;

2) whether the theory or method has been
expertly evaluated and made public
(review and publication increase the
likelihood of identifying deficiencies,
so they are indirect evidence that the
forensic report is confirmed by a reli-
able scientific methodology);

3) an important factor is the known or po-
tential error rate of the method used,;

4) an indicator of the reliability of the fo-
rensic reports is the presence and com-
pliance with standards that control the
operation of equipment;

5) an important factor remains the “ge-
neral recognition” of the research
methodology used by the expert. Al-
though the Supreme Court rejected
“general recognition” as the only crite-
rion for the admissibility of the Frye

Standard, it recognized its relevance
in assessing the reliability of scientific
data. This factor can be an important
indirect proof of the correctness of the
research, which forms the basis of the
forensic report.

Note: the new standard obliged first
instance judges to verify the scientific va-
lidity of expert evidence. Judges, previous-
ly isolated from the scientific side of the
testimony, now had to become acquainted
with the scientific basis, expert methods
and methodology. The Supreme Court has
defined this new commitment as the role
of “gatekeeper” to describe a judge’s actions.
If the judge’s preliminary examination con-
firms the scientific veracity of the research,
he “allows” the forensic report to be worked
out by a jury for a decision in the case *.

The next two court sentences supple-
mented the Daubert Standard. In the case of
General Electric Co. v Joiner, the Supreme
Court noted that the expert point of view
should not follow from unfounded assump-
tions, extrapolation of scientific data to spe-
cific research objects with gaps between
methodology and expert opinion *. In this
way, the court placed the emphasis on the
necessary interrelation between the general
scientific principles and the results of partic-
ular expert research. Another important re-
sult of the case — the court cannot recognize
evidence solely on the basis of the expert au-
thority (on the principle of ipse dixit — from
Latin “he said”, i.e., an authoritative opinion
that does not require evidence) *.

39 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 US. 579 (1993). URL: https://supreme.justia.
com/cases/federal/us/509/579 (date accessed: 20.12.2020).

40 Faigman D. L., Slobogin C., Monahan J. Gatekeeping Science: Using the Structure of Scientific
Research to Distinguish Between Admissibility and Weight in Expert Testimony. Northwestern
University Law Review. 2016. Vol. 110. No. 4. 44 p. URL: https://scholarlycommons.law.northwest-
ern.edu/cgi/viewcontent.cgirarticle=1244&context=nulr (date accessed: 20.12.2020).

41 General Electric Co. v Joiner, 522 U. S. 136 (1997). URL: https://supreme.justia.com/cases/federal/
us/522/136 (date accessed: 20.12.2020).

42 Edwards T. S., Jr., Edwards J. R. The Daubert expert standard: a primer for Florida judges and
lawyers. The Florida bar journal. 2020. Vol. 94. No. 2. P. 8. URL: https:/www.floridabar.org/
the-florida-bar-journal/the-daubert-expert-standard-a-primer-for-florida-judges-and-lawyers
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Considering the case Kumho Tire
Co. v. Carmichael, the Supreme Court re-
voked a resolution of First and Appellate
courts which found the expert’s testimony
inadmissible because the plaintiffs’ ex-
pert based the testimony on his own “ex-
perience” rather than specific expertise *.
The Supreme Court held that the Rule 702
does not distinguish “scientific”, “techni-
cal”, or “another specific” expertise, as any
knowledge can be used for expert testi-
mony. The Court noted that engineering is
a science-based discipline. Therefore, the
Daubert Standard for determining admis-
sibility can be applied to any expert testi-
mony, including those based on technical
knowledge, skills, and abilities.

The analyses of Frye and Daubert
Standards lead to conclusions that their
requirements are also consistent with the
need to meet certain conditions and crite-
ria for assessing the veracity of the forensic
report: the use of general scientific prin-
ciples and methods tested in practice and
applied in specific research. A significant
difference from the domestic approach in
determining the reliability of the results of
the examination is the requirement to indi-
cate possible errors of the research, which
subsequently significantly affected the re-
vision of the general methodological prin-
ciples of forensic examinations “.

In England and Wales, the procedure of
gathering and examining evidence is gov-
erned by the Criminal Procedure Rules *. The
analysis of Chapter 19 Expert Evidence, de-
voted to the conduct and verification of the
forensic report, shows that some of rules

are directly aimed at assessing the veracity
of the forensic report. Thus, according to
sub-clause 19.3.3.d, at the request of the
opposing party, the expert is obliged to pro-
vide a copy of the forensic report to verify
“the record of any research, measurement, test
or experiment on which the forensic report and
thoughts are based, or conducted to obtain
these conclusions; all means by which such
research, measurements, tests or experiments
have been carried out.” Obviously, such veri-
fication is aimed at establishing the veraci-
ty of the expert research process. The norm
of sub-clause 19.4 Content of expert’s report
contains requirements for the report as
a procedural document indicating the com-
petence of the expert, all researched ob-
jects and processed literature, explanation
of all established facts and conclusions,
and if the examination was conducted by
several experts, who did not reach a con-
sensus — to state the range of opinions
and the reason for differences. It is quite
obvious that these requirements are aimed
at establishing the veracity and validity of
the results of the examination. Problems
with assessing the scientific veracity of ex-
pert opinions and concerns about the lack
of criteria for such assessment have con-
tributed to the introduction of the Daubert
Standard in the jurisprudence of England
and Wales.

The House of Commons Science and
Technology Committee of the UK Parlia-
ment held a meeting on “Forensic Exam-
ination in Court”, which ruled that the lack
of an agreed protocol on the suitability of
scientific methods for their recognition in
court is completely unacceptable. It was

(date accessed: 20.12.2020).

43 Kumbho Tire Co. v. Carmichael, 526 U. S. 137 (1999). URL: https://supreme.justia.com/cases/fed-

eral/us/526/137 (date accessed: 20.12.2020).

44 Stern H. S., Cuellar M., Kaye D. H. Reliability and Validity of Forensic Science Evidence. Sig-
nificance. Apr. 2019. Vol. 16. No. 2. P. 21—24. URL: https://papers.ssrn.com/sol3/papers.cfm?ab-

stract_id=3387399 (date accessed: 20.12.2020).

45 The Criminal Procedure Rules 2020. UK Statutory Instruments. 2020. Ne 759 (L. 19). URL: https://
www.legislation.gov.uk/uksi/2020/759/contents/made (date accessed: 20.12.2020).
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suggested that an objective, clear test be
developed on the example of the Daubert
Standard to determine whether a theory or
methodology is sufficiently reliable and ev-
idence-based to be recognized in court “.
And over time, courts have taken a stricter
approach to evaluate expert evidence, and
in some cases have even insisted on statis-
tical evaluation of certain types of forensic
evidence if provided by an expert .

Combining the conditions, epistemo-
logical and procedural criteria for the ve-
racity of the forensic report is the founda-
tion on which to form a certain standard of
proof of compliance with the conclusions
of the expert’s objective reality. The do-
mestic procedural literature discusses the
possibility of using standards of evidence
to objectify the evaluation of evidence.
V. V. Vapniarchuk notes that the standards
of proof are certain evaluation criteria,
conditional model, benchmark, the opti-
mal level of requirements, which indicates
the sufficiency of knowledge of the subject
of proof both in the objective (a certain set
of evidence) and in the subjective (certain
level of conviction) aspect for making an
appropriate procedural decision *. As for
the forensic report, such a standard has not
been proposed so far, so we will try to fill
this gap.

We consider that the standard “beyond
reasonable doubt” is quite suitable for deter-

mining the reliability of the forensic report
which, in fact, corresponds to the legally
regulated method of free evaluation of evi-
dence by internal conviction *.

This Standard is a new legal phenom-
enon for criminal procedural legislation
of Ukraine. In accordance with Art. 17
§ 2 of the Criminal Procedural Code of
Ukraine “no one is obliged to prove his in-
nocence in committing a criminal offense
and must be acquitted if the prosecution
does not prove the guilt of a person beyond
a reasonable doubt.” The legislature does
not define the concept of this standard of
proof and applies it solely to the guilt of
the accused, placing the burden of proof
on the prosecution.

Proving a guilt of a person “beyond rea-
sonable doubt”, as American scientists note,
is a stage of the process which after a full,
comprehensive and impartial examination
and evaluation of all evidence gathered in
criminal proceedings, is still incomplete
and does not completely convince judges
and jurors in proof (truthfulness) of the ac-
cusation in the criminal proceeding *°. The
considered standard deepens the internal
conviction of the subject of proof in au-
thenticity of proofs and sufficiency of their
set for acceptance of the procedural deci-
sion by which the person is found guilty
or not guilty of commission of a criminal
offense 5.
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European Court of Human Rights
considers the standard of proof “beyond
reasonable doubt”, on the one hand, as the
duty of the prosecution to prove the guilt
of the accused, and on the other — as the
duty of the court to pass a conviction only
when the guilt of the accused beyond
a reasonable doubt *%. In particular, in
the case of Sevtap Veznedaroglu v. Tur-
key, it is stated that the evidence reflects
the maximum standard that applies to
issues in the determination of criminal
responsibility. No person shall be deprived
of his liberty or subjected to any other
punishment by a court decision unless
the guilt of such person has been proved
beyond a reasonable doubt *.

Reasonable doubt must be substan-
tiated by the evidence gathered. If the fo-
rensic reports are substantiated scientif-
ically-methodically and logically, if they
do not contradict the rest of the collected
and evaluated evidence, then there is no
objective reason to doubt the veracity of
the forensic report. The standard of proof
beyond a reasonable doubt is the basis for
the formation of the internal conviction of
the subject of proof to establish the veracity
of the forensic report. This standard means
that all doubts about the conditions and
grounds for forming the forensic report,
except those considered reasonable, are
beyond common sense, e.g., when assess-
ing the veracity of the report, the parties
and the court must be sure “beyond reason-
able doubt” that the established fact is cor-
rect. Together with all the evidence gath-
ered, the forensic report makes it possible
to make the necessary procedural decision
in the criminal proceedings.

Conclusions

In view of the above, we can formulate
the following definition. The standard of
veracity of the forensic report means that the
conditions of relevance and admissibility of
the report are met, the objects submitted for
examination are of good quality, the expert
conclusions are substantiated by general
scientific and methodological provisions
and based on them results of specific expert
research, logically substantiated, consistent
with the rest of the evidence of the criminal
proceedings and found to correspond to
beyond a reasonable doubt the factual
circumstances of the offense.

CraHJapT JOCTOBiPHOCTi BUCHOBKY
eKCIlepTa y KpUMiHaJIbHOMY IIpolieci
Muxaiino IJepbakoscokuil

Buokpemaeno npoyecyanvhi  (Haaedi-
Hicmb ma Jonycmumicms) i eHOCe0N102i4HL
(OobposikicHicmb  06°ckmis, NPABUALHICTDL
BUXIOHUX OAHULX, 3ACMOC08AHA 3ameepdiicena
Memoduka JocaiddieHHs) yMO8U 1L Kpumepii
(eHoceonoeiuni — Haykoso-memoduuHe ma
/102iuHe 00/pYHMYBaHHs YMO081UB0Ji8 eKcnep-
ma, nNpouecyanvhi — y32000ceHicmy 3 THULU-
MU MAMepianami npoeadicetts), AKi 6U3HA-
uaoms JoCMoBIpHICMb BUCHOBKY eKcnepmd.

Memoto cmammi € aHai3y8anHa JYMOK
Haykosuie uwodo docmosipHocmi 0okasie 3a-
2a/10M 1 BUCHOBKY eKcnepma 30kpemd; 3’acy-
8aHMs 006CTMABUH, WO TepedyI0mb BUCHOBKY
excnepma i 3ymoseaioromu 1ioeo Jocmosip-
HICTNb; BUOKPeMACHHS 2HOCE0N02IHHUX 1 NPO-
YecyanvHUX Kpumepiia yiei xapaxmepucmu-
Ku ma ¢opmynioganns cmandapmy, 32i0HO
3 AKUM JOCTMOBIPHICMb eKCNePMHO20 8UCHO8-
Ky MOJCHA BUSHAYUMU 34 Pe3yAbmamamu
npogeder020 0ocALI0NHCeHHSL.

52 GunnT. J. Limitations Clauses, Evidence, and the Burden of Proof in the European Court of Hu-
man Rights. Religion & Human Rights. 2020. Vol. 15. Is. 1—2. P. 192—206. DOI: 10.1163/18710328-

BJA10007 (date accessed: 20.12.2021).

53 Sevtap Veznedaroglu v. Turkey (CeBram Besnezaporimy npotus Typium) : pemreHue EBpo-
IEeMCKOro cyZa IO IpaBaM dYeyoBeka oT 11.04.2000 r. URL: https://www.srji.org/resources/
search/?f_1_195053735=&set_{ilter=y& PAGEN_1=1&SIZEN_1=20 (date accessed: 20.12.2021).
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Hayxogo-memoduune  00/pyHmysanus
MICMUMb 3azanvhe Ui KOHKpemHe o0s/pyHmy-
8aHHA pe3ynvmamig 00CAiI0NHeHHs NOOAHUX
Ha excnepmu3y 06’ckmig. JIoeiuHum obspyH-
MYBAHHAM € APZYMEHNY8AHHA TPOMINCHUX
i ocmamouHux BUCHO8KI8 ekcnepmd. Kpu-
mepiil MpoyecyanvHoi 0oCcmoeipHOCmi 68lc-
HOBKY eKCnepma noasieae 8 1iozo0 Hecynepeu-
Hocmi, Y3200sceHocmi 3 pewsmolo 0okasie.
Zna eusHavenHs 810n08i0HOCMI BUCHOBKY
excniepma 06’ekmugHitl OiticHOCmi peKOMeH-
dosano 3acmocogyeamu cmandapm 0okasy-
BAHMHSA <1034 POZYMHUM CYMHIBOM.

Cmandapm JdocmogipHOCMi  BUCHOBKY
excnepma 03HAHAE, WO YMOBU HAAEHHOCHL
i donycmumocmi 8UCHOBKY 0OMpUMAHO; HA
excnepmu3y 1n00aHo 006POSKICHI 00’exmuy
yM08UB00U eKciepma 00SPYHIMOBAHO 3a2anb-
HUMU HAYKO80-MeMOOUHHUMLL TIOA0NHCeHHS-
MU Ui 3ACHOBAHUMU HA HUX Pe3yAbmamamu
KOHKpPemHO020 eKcnepmmozo 00CAi0HCeHHS,
A02IYHO  AP2YMEHMOBAHO,  Y3200MCYI0MbCs
3 pewmoto 0okasié KpUMIHAABHOZ0 NpPO8a-
OiteHHs ma iX 8U3SHAHO 8i0N08I0HUMU N03A
PO3YMHUM CYMHIBOM paxmuunum obcmasu-
HAM NPAasonopyuLeHH.

Knawuoei caosa: 8uchogok excnepma; 0o-
CMogipHicmy; JONYCMUMICTb; HAAHCHICTIY;
obspynmosanicme; cmandapm  0ocmosip-
HOCMI.

CTaH,I.IapT AOCTOBEPHOCTHU 3aK/JII0YE€HU S
JKCIIepTa B YI'OJIOBHOM ITponecce

Muxaun Illepbaxosckuii

Buidenenvl  npoyeccyansvivie (omHoCU-
mMOcmb U JOMYCmMUMOCmb) U 2HOCe0N02U-
ueckue (JobpokauecmeeHHocmb  00BeKMO8,
NpasuAbLHOCMYb UCXOOHBLX OAHHLLX, UCTIONL-
308ana ymeepocoennas memooduka uccaedo-
8aHUs) ycaosus U Kpumepuu (2Hoceonozuye-
CKue — HAay4HO-memoduyeckoe U /02UHecKoe
060CH08AHUE YMO3AKAIOUEHUTL IKCTIepma, Npo-
YeccyanvHvle — C0eAAC08AHHOCTL € Opyeumu
mamepuasamu npoussoocmea), onpedensio-
wue JoCMOBepHOCb 3AKAIOHEHUS IKCTepmd.

Llenvio cmamuu A648eMcs AHAAU3 MHe-
HUIL Y4EHBLX OMHOCUMEAbHO JOCTO8epHOCTILL
Jdokasamenvcme 6000We U 3AKAI0HEHUSL IKC-
nepma 6 wacmHocmu; onpedeaeHue o6¢cmos-
meavcme, npeduleCmeyouux 3aKAI04eHUIO
aKcnepma u 00YcA08AUSAIOUWUX €20 OOCTO-
8epHOCTb;  BbldeneHUe  ZHOCE0N02UHEeCKUX
UL NpOyeccyanvHulx Kpumepues mozo C60li-
cmea u gopmyauposanue cmandapma, co-
2lACHO KOMOPOMY 00CTO6epHOCTb IKCTepHI-
HO20 3AKAIOHEHUS MONCHO YCMAHOBUMb MO
pesyavmamam npoeedeHHoz0 uccaedo8anus.

Hayuno-memoduueckoe obocHosanue
gkatoUuaem obujee 1 KOHKpemHoe 000CHO8aAH e
DPe3yAbmamos uccedosanus npedcmasaer-
HLLX HA IKcnepmu3dy obsexmos. Joeuweckum
0bocHOBaHUeM — ABASeMCL  aApeyMeHMmAayus
NPOMEINCYMOUHBIX U OKOHYATNEAbHBLX 6bl80-
Jdos akcnepma. Kpumepuil npouyeccyanvHoi
JdocmosepHOCMU 3aKAI0HeHUS IKCNepma Co-
CToum 8 €20 HenpomueopeiugoCcmu, co2aad-
COBAMHOCMU € OCMAAbHLIMU 00KA3aMenb-
cmeamu. Jas onpedenenuss cOOmM@emcmeus
3aka0UeHus dkcnepma 06sekmueHoll Oell-
CTMBUMEAbHOCMU  PeKOMeHO08AHO —NpuMe-
HAMb cmandapm 00Ka3bl8aHUs «8He pa3yM-
HO020 COMHEHUSL».

Cmandapm JdocmogepHocmu  3aKaioue-
HUs IKCepma o3Hawdem, 4o YcA08usL Om-
Hocumocmu 1 JOnyCmumMoCmu 3aKAI04eHUs
cobatodeHvl; Ha Ikcnepmudy npedcmasse-
Hbl J0bpoKavecmeeHHble 00BeKmMbl; YMO03a-
KAIOUeHUs. IKcnepma 000CHO8AHbL 00WUMU
Hay4HO-Memoduyeckumu 10209 eHUAMU
UL OCHOBAMHBLIMI HA HUX pe3yabmamamu
KOHKDemHoz0 IKCNepmHoz0 UCCAe008AHUS,
N102UHeCKUL Ap2yMeHMUPOBAHbL, CO2AACYIOMCS
¢ Opysumu 0oKa3ameabCmeami Y20106H020
npousgoocmea u NpusHAHbL COOMEemcmay-
OWUMU 8He PA3YMHO20 COMHeHUSL pakmuye-
CKUM 00CTMOSAMeAbCMBam NpasoHapyULeHUSL.

Knwouegvle caosa: 3axaiouenue Kcnep-
ma; 0ocmogepHOCMy; JONYCMUMOCTY; OM-
HOCUMOCT®;  000CHOBAHHOCMY; cmandapm
docmogepHocmu.
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