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The article is devoted to topical and at the same time debatable topic
of using forensic expert conclusion based on forensic examination results of
electric shock accidents.

Evaluation and verification of forensic expert conclusion, as one of
the sources of evidence obtained on the basis of scientific knowledge is a pre-
requisite for impartiality, objectivity and comprehensiveness of the investi-
gation in criminal proceedings and court proceedings. Conclusion assess-
ment and verification consists of the solution of two general groups of issues:
1) compliance with procedural rules and requirements while appointment,

forensic examination and conclusion submission: procedural assessment;
2) correctness, scientific validity and reliability of research and the conclu-
sion is a meaningful assessment.

Difficulty of correctly assessing and verifying reliability and scientific
validity of forensic expert conclusion by investigative bodies or the court is
due to the fact that conclusion is an expert’s deduction made on the basis of
specific expertise in a particular field of science and technology. Certainly,
investigator or the court does not have such knowledge. Sometimes they can-
not objectively assess and verify the conclusion content for correct choice of
methodology, methods used and methods of problem solving. It is emphasized
that solution of such issue by investigation or the court is especially difficult
in default of proven methods, or when applying new types of examinations.
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The article presents some aspects of verification of the facts established
in the conclusion, their consistency with other circumstances and evidence in
the case. Emphasis is placed on the fact that it is often difficult to verify the
facts established in while investigation of electric shock accidents, consistency
of these facts with other evidence in the case, if forensic examination estab-
lishes such facts, or when examination establishes certain crime elements.

The ways of solving some complex aspects of the substantive assess-
ment of forensic expert conclusion by investigation or the court are identified;
it is proposed to make certain changes in procedural legislation regarding the
independent review of forensic expert conclusion.

Keywords: forensic engineering examination, forensic electrical ex-
amination, life safety examination, electric shock accidents, examination as

a source of evidence.

Formulation of Research Problem

The Criminal Procedural Code of
Ukraine stipulates forensic expert conclusion
among sources of evidence, which is based
on scientific, technical or other specific
expertise and provides an opportunity
to establish circumstances related to the
fact in proof and other legally important
circumstances ! for a criminal proceeding.
As practice shows, a successful investigation
and trial of a considerable number of cases
are impossible without the use of knowledge
in the form of forensic expert conclusion.

Forensic engineering examination of
electric shock accidents associated with
electrical injuries has an integrative nature
of using different specific expertise, in
particular in the field of life safety and
electrical engineering. While performing
such researches, typical expert tasks are
usually solved which generally coincide
with typical tasks of life safety examination.
However, a distinguishing feature of
the examinations of electric shock

accidents is simultaneous combination
and indivisibility of two tasks: diagnostic
(determining technical condition of
electrical equipment that has become the
source of a hazardous factor of electrical
nature) and situational (establishing the
mechanism and conditions of injury, the
cause of an accident and the range of cause-
effect relations) 2.

Forensic examination of electric
shock accidents mainly relates to solving
a situational task, in the course of which a
forensic expert relies on source data which
largely result from subjectivity of the source
of information (testimony of witnesses and
a victim, other persons involved in an event,
etc.). Perception of certain information
depends on many circumstances, in
particular mental state, age, sex, education,
intelligence. For the most part, certain
inaccuracies, mistakes, discrepancies
with real course of the event are not
excluded. Oftentimes, there is an attempt to
deliberately distort facts, mislead, driven by
a desire to avoid responsibility.

1 KpuMiHaJIBHUE NpoIecyaJbHUN KoJZeKC YKpaiHu : 3aKkoH VKpainu Big 13.04.2012 p. Ne 4651-
VI (3i 3miH. Ta gomos.) URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed:

17.08.2021).

2 Memkos O. O., Iluukapenko 1. P. K Borpocy o TeopeTH4ecKOH CYyIIHOCTH CyAebHOI dKCcIep-
THU3BI CilydaeB aneKTpoTpaBmuposanusa. LEGEA SI VIATA. 2019. Ne 4/1. C. 57—59.
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The use of forensic expert conclusion
based on the results of the study of
electric shock accidents is impossible
without its overall assessment, verification
through analysis and comparison with
other evidence collected while criminal
proceeding.

At the current stage of the development
of forensic science, the issue of assessing
forensic expert conclusionis still debatable,
its relevance is not undermined, though
a substantial amount of researches have
been conducted and many distinguished
scholars outlined this problem in their
works. Since forensic expert conclusion
is based on specific expertise in the field
of science and technology, which possess
a limited number of people, it results in
different (sometimes opposite) views of
procedural scientists on the content and
procedure for assessing a conclusion.

An individual serious problem in
assessing forensic expert conclusion is
the emergence of new types of expert
researches due to the needs of investigative
practice and the development of science
and technology. Oftentimes, new types of
forensic examinations are not provided
with validated methods for conducting such

researches. It complicates a meaningful
assessment of a conclusion.

The research is the result of the author’s
deduction based on his own experience in
forensic science and analysis of scientific
and regulatory sources, study of expert,
investigative and judicial practice of
conducting forensic examinations of
electric shock accidents and the use of
forensic expert conclusion.

Analysis of Essential Researches and
Publications

Theoretical and practical problems
of the process of proof in criminal
proceedings have been studied by famous
scientists of both this and last century, in
particular, L. Iu. Arotsker, T. Ie. Balynian,
Yu. M. Hroshevyi, O. Iu. Hrosheva,
L. M. Derecha, R. Katszor, Yu. K. Orlov,
0. S. Panievin, D. V. Puchko, E. B. Simakova-
Yefremian, S. M. Stakhivskyi,
M. H. Shcherbakovskyi and others °.
They focused on the nature and criteria
of the fact in proof, its boundaries and
subjects, discussed in detail theoretical
and applied issues of the assessment of
forensic expert conclusion on certain

3 E.g.; Aponkep JI. E. CymHOCTb KPUMHUHAJINCTHUIECKOH 9KCIIepTU3bl. Kpumunaaucm. akcnepmu-
3a. 1966. Beim. 1. C. 51—54 ; CimakoBa-Edpeman E. b., Banunau T. €., lepeuda JI. M. IIpo kpu-
Tepii OLiHIOBAaHHS METOAMK IIPOBeJEHHS CYZOBUX eKCIlepTu3 B VkpaiHi. Teopia ma npakxmuka
cydoeoi excnepmu3u i kpuminaaicmuxu : 36. Hayk. mp. 2010. Bum. 10. C. 159 ; I'poureruii 0. M.,

CraxiBcpkuii C. M. [lokasy i JOKa3yBaHHS y KPUMIHAJIBHOMY IIpoIieci

! HayK.-IPaKT. 1ocio.

Kuig, 2006. C. 45 ; I'pomesa O. 0. [lo muTaHHS PO OLIHKY CYZOM KOMILIEKCHUX CYZOBUX 0i0-
Jioro-Tpacosoriunux excrieptus. Legal Practice in EU Countries and Ukraine at the Modern Stage :
International scientific and practical conference (Arad, Romania, January 25—26, 2019). Vasile
Goldis Western University of Arad: Romania, 2019. P. 496—499 ; Kaczor R. Etapy i kryteria oceny
opinii bieglego w postepowaniu karnym. Prokurator. 2010. 1—2 (41—42). C. 41—55 ; OpioB 10. K.
3aKII09YeHNe 9KCIIePTa U ero oljeHKa (110 yrOJIOBHBIM JiesiaM) : yueb. mocob. Mocksa, 1995. 64 ¢
ITanesiu O. C., CyxoBa I. €. CyzoBa ekcriepTr3a B KpUMiHaIbHUX cripasax // KomeHTap cyzoBoi
MIPaKTUKY B KPUMiHAJIbHUX Ta a/IMiHICTpaTUBHUX cIipaBax. IlocranoBu IlneHymMy BepxoBHOTO
Cyzy Vkpainu (1995—1997) ; Biam. pea. B. T. Manapenko. Kuis, 1998. C. 131—145 ; Ilyuxo /. B.
K Bompocy 06 olleHKe 3aKJII0OYeHUS 9KCIIepTa KaK UCTOUYHUKA J0Ka3aTeIbCTB. APMAHCKULL KHcyp-
Haa cy0ebHoll Ikcnepmu3sl U kKpumunasucmuxu. 2020. Ne 4. C. 123—133 ; IllepbakoBcekuii M. I.
IIpoBeZeHHS Ta BUKOPUCTAHHSA CYZOBUX €KCIIEPTU3 Y KPUMiHAIbHOMY IIPOBA/KEHH] : MOHO-

rpadis. Xapkis, 2015. 560 c.
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types of examinations and methodologies
of performing a forensic examination,
as well as the problem of using forensic
expert conclusion as evidence in criminal
proceedings.

However, today in the scientific
community of processualists, experts
and practitioners, there is no consensus
in understanding the issue of assessing
forensic expert conclusion: in particular,
its content, exhaustiveness, validity and
correctness. Existing daunting issues in
this area condition the relevance of this
research.

Article Purpose

Outline available problematic issues
concerning the assessment and use by
investigator or the court of forensic expert
(forensic experts) conclusion based on
the results of research on electric shock
accidents and determine ways for their
solution.

Main Content Presentation

The current Criminal Procedural Code
of Ukraine specifies tasks of criminal
proceedings, which are to defend persons,
society and the state from criminal
offenses, protect rights, freedoms and
legitimate concerns of criminal proceeding
participants, as well as ensure prompt,
exhaustive and impartial investigation
and trial, so that everyone who committed
a crime has been prosecuted to the
measure of his guilt, and no innocent
person is incriminated and/or convicted,

4 KpuMmiHaJbHUI IIpOlleCyaJbHUN KOZeKC YKpaiHU ...
show/4651-17#Text (date accessed: 17.08.2021).

that no person is subjected to unreasonable
procedural coercion *. All these tasks are
implemented by proving which permeates
all stages of the criminal process and is
the foundation for making all procedural
decisions.

As source of evidence according to
the Criminal Procedural Code of Ukraine,
forensic expert conclusion provided on
the grounds of specific expertise enables
to determine circumstances belonging to
the fact in proof and other circumstances
of significant importance for a proceeding.
Successful investigation and solution
of criminal proceedings are impossible
without the use of this evidence in the
majority of cases. Thus, during 2018,
2019—2020, Hon. Prof. M. S. Bokarius
Kharkiv Research Institute of Forensic
Examinations of the Ministry of Justice
of Ukraine (currently, National Scientific
Center «Hon. Prof. M. S. Bokarius Forensic
Science Institute») conducted respectively
29,943; 36,147 and 37,215 forensic
examinations and expert researches °.
Therefore, there is a tendency to increase
the number of forensic examinations and
expert researches.

The quintessence, result of any
expert research within the framework of
conducted examination is forensic expert
conclusion. The use of expert findings
while preliminary investigation and trial
of a criminal proceeding is of particular
importance. Indeed, the procedure for
appointing, conducting researches and
compiling the forensic expert conclusion
is worthless if for various reasons forensic
expert conclusion cannot be used in the

. URL: https://zakon.rada.gov.ua/laws/

5 3BiT mpo poboTy iHcTUTYTY 32 2018 pik [Pykomuc] : mopivauii 3eiT / XH/ICE. 2018. C. 148—150;
3BiT mpo poboty iHcTUTYTY 32 2019 pik [Pykomuc] : mopivnuii 38iT / XH/AICE. 2019. C. 162—164;
3BiT mpo pobory HaiioHasbHOTO HAYKOBOTO LEHTPY «[HCTUTYT CyZ0BUX eKCIepTus iM. 3aci.
npod. M. C. Bokapiyca» 3a 2020 pik [Pykonuc] : mopiunui 3iT / HHIT «ICE im. 3aci. mpod.

M. C. Bokapiyca», Xapkis, 2020. C. 157—159.
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proof process: if it is rejected or ignored by
the authorized person, body.

Guiding principles for evaluation
of evidence are the same at all stages of
a criminal proceeding and stipulated by
Art. 94 of the Criminal Procedural Code of
Ukraine:

“1. Investigator, public prosecutor,
investigating judge, court evaluates evidence
based on his own moral certainty grounded
in comprehensive, complete, and impartial
examination of all circumstances in criminal
proceedings being guided by law, evaluates
any evidence from the point of view of
adequacy, admissibility, and in respect of the
aggregate of collected evidence, sufficiency
and correlation, in order to take a proper
procedural decision.

2. No evidence shall
predetermined probative value” °.

Inner conviction of the investigator,
prosecutor, judge is a strong confidence
conditioned by them regarding the
correctness of the assessment of all
evidence, information and facts established
while proceedings, accuracy of drawn
conclusions on all issues that occurred
during investigation.

Undoubtedly, inner conviction has
dual nature, since it is, on the one hand,
characterized by a certain subjectivity,
because it is confidence of a particular
person: criminal proceeding subject. On
the other hand, it has an objective basis.
This basis is evidence, its reliability and
accuracy of drawn conclusions, which isthe
result of analysis and careful assessment
of the whole set of factual data and

have any

6 KpuMiHanpHUI NpOIeCyaJbHUM KOZEKC VKpaiHH ...
show/4651-17#Text (date accessed: 17.08.2021).

circumstances that have legal significance
for adjudication of a case.

Similar to any other piece of evidence,
forensicexpertconclusion mustbe assessed
in terms of adequacy, admissibility and
credibility.

Conclusion adequacy means the
possibility of its use in a proceeding to
identify factual data and circumstances
to be proved. As noted in the specialized
literature, the adequacy of evidence is such
an internal feature of it, through which
this evidence is capable of determining
circumstances needed for an exhaustive
and proper resolution of a proceeding’.

Article 85 of the Criminal Procedural
Code of Ukraine stipulates: “Evidence is
adequate if it directly or indirectly confirms
the presence or absence of circumstances to
be proved in criminal proceedings and other
circumstances which are important for the
criminal proceedings, as well as credibility or
non-credibility, possibility or impossibility of
using other evidence”®.

The admissibility of forensic expert
conclusion is one of its features which
is characterized by compliance with the
procedural order for appointment and
conduct of the examination. It should also
be emphasized that only those objects
and source data that were obtained in
accordance with procedural law may be
subjected to research and application
within the framework of forensic
examination. In case of admissibility of
using certain research objects, forensic
expert conclusion is also recognized as
inadmissible evidence and it loses its

. URL: https://zakon.rada.gov.ua/laws/

7 Tpomesuii }0. M., Mipomuuuenko T. M., Xomaros 0. B., Ansmept C. A., Ci6ispoBa H. B.
KpumiHanbHUI Ipoliec YKpaiHU : HiApPyd. s CTYA. IOPUZ. CIIell. BUIIUX 3aKJI. OCBITHU ; peJ.
10. M. I'pomresutii, B. M. Xoterens // HIOA Vkpainnu iMm. ApociaBa Myaporo, AITH Vkpaiau. Xap-

KiB, 2000. 296 c.

8 KpuMiHajibHUI NPOIECyaIbHUHN KOZEKC VKpaiHH ...
show/4651-17#Text (date accessed: 17.08.2021).

. URL: https://zakon.rada.gov.ua/laws/
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provability. The conclusion must also
be duly formalized, providing it with all
required details stipulated by procedural
law and other legal acts °.

In our opinion, the most successful
formulation of evidence credibility is the
following: “evidence credibility is a feature
of factual data that constitute the evidence
content, to establish the presence or absence
of circumstances essential for a criminal
proceeding, based on the inner conviction of the
subject of proof rested upon a comprehensive,
exhaustive and impartial investigation of all
circumstances of a criminal proceeding” °.

As of today, there is no consensus in
scientific communities about the possibility
of a full and objective verification and
assessment of forensic expert conclusion
by investigator, prosecutor or the
court. However, it should be stressed
that the necessity of such assessment,
its significance and role in further
consideration of a case are supported
and highlighted by scientists and law
enforcement practitioners.

According to Yu. K. Orlov, forensic
expert conclusion includes certain
difficulties regarding its assessment for
persons who do not possess specific
expertise. He stresses that it leads to over-
reliance on forensic expert conclusion,
overestimation of its evidentiary value .

A distinguished procedural scientist
L. Ye. Vladymyrov supports the concept
under which forensic expert conclusions
are not subject to assessment by the court,
since they are provided on the basis of
specific scientific knowledge, for which

understanding profound knowledge in
this area is required. He notes that since
judges are free to choose an expert, they
undoubtedly must view their conclusions
as reliable and correct 2.

A. R. Bielkin also does not agree on the
fact that a person who does not possess
specific expertise in a particular field of
science (investigator, prosecutor, judge)
can thoroughly and comprehensively
assess forensic expert conclusion. The
scientist notes that in specialized literature
and guidelines for investigators and judges
it is recommended to assess a conclusion
on the basis of the expert’s competence,
current level of applicable methods of
investigation, logical and scientific validity
of a conclusion, its exhaustiveness °.

The Plenum of the Supreme Court of
Ukraine (hereinafter referred to as the
SC of Ukraine) obliges courts to refer to
the following assessment criteria when
reviewing and assessing forensic expert
conclusion:

+  whether the requirements of
legislation =~ were met while
appointment and conduct of an
examination;

«  whether there were circumstances
that excluded participation of an
expert in a case;

+ the expert’s competence and
whether he exceeded his authority;

« sufficiency of research objects
submitted to the expert;

« exhaustiveness of answers to raised
questions and their compliance
with other factual data;

9 IHCTPyKUis NpO IpPU3HAYEHHS Ta IIPOBEJEHHS CYAOBUX EKCIIEPTU3 Ta eKCIEePTHUX AOCIi-
JUKeHD : 3aTB. HakazoM MintocTy Ykpainu Biz 08.10.1998 p. Ne 53/5 (3i 3miH. Ta gomos.). URL:
https://zakon.rada.gov.ua/laws/show/z0705-98#Text (date accessed: 10.08.2021).

10 Cepreesa /[I. B. IIOHATTS Ta CyTHICTb JOCTOBIPHOCTI I0Ka3y AK HOT0 BIacTUBOCTi. FOpucm Ykpa-

inu. Ne 1 (26), 2014. C. 91.
11 Opros 0. K. Op. cit.

12 Bragumupos JI. E. VueHre 06 yToI0BHBIX oKa3aTeabcTBax. Tyma, 2000.
13 BenkuH A. P. Teopus f0Ka3bIBaHUA : HAy4.-METOJ. moco6. Mockga, 1999. 429 c.
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« consistency between the research
part and the final conclusion of the
examination;

« validity of forensic expert
conclusion and its consistency with
other case files ™.

The analysis of the indicated above
criteria regarding the assessment of
forensic expert conclusion gives reasons
to group them according to two directions:
1) criteria for assessing general procedural
rules for appointment, conduct of an
examination and compilation of forensic
expert conclusion; 2) assessment criteria
directly of forensic expert conclusion: its
meaningful assessment.

A similar approach to the assessment
of forensic expert conclusion also extends
to legislation of other countries.

For example, the Supreme Court of
the Republic of Poland referring to the
assessment of forensic expert conclusion
stresses that they are reliable findings.
However, the courtis obliged to analyze and
assess a conclusion from the viewpoint of
logical thinking principles, thoroughness
of a research, thoroughness of materials
submitted for research, accuracy and
suitability of application of research
methods in a specific case *°.

Inthelightofthe position ofthe Supreme
Court of Poland, the scientist Robert
Kaizer proposed to assess forensic expert
conclusion under the following scheme.
First, it seems necessary to determine
whether a conclusion corresponds to its
template, as well as its compliance with

14 IIpo CyZOBY €KCIIepTH3y B KPUMIHQJIBHUX i IIMBITPHUX CIIpaBax :

rules of criminal procedure legislation.
The next stage is analysis of a conclusion
according to the criteria of thoroughness
as well as additional criteria: ambiguity of
forensic expert conclusions, existence of
contradictions in a conclusion itself and
other forensic expert conclusions. In case
of non-compliance with a certain criterion,
it is required to interrogate the expert,
appoint additional examination or assign
a research to another expert *.

There is no doubt that when examining
and assessing a conclusion by investigator,
prosecutor or the court, the most
difficult part is a meaningful assessment
of a conclusion, its scientific validity,
compliance with forensic methods, as
well as sufficiency of source data for
conclusions, efficiency of methods and
ways of research applied by the expert,
compliance of conclusions with performed
research V.

The use of reliable, time-tested and
practiced forensic methods when checking
and assessing forensic expert conclusion
as a source of evidence: “Validity of
forensic expert conclusions and reliability
of results depend on the reliability of applied
methodologies” *5.

In 1993, the Supreme Court of the
USA adopted rules (Daubert ruling) for
judges regarding forensic examination
conclusions. In particular, these rules
stipulate that any forensic methodology
should have a clearly defined risk of error.
After that, the USA began to implement
activities to ensure correspondence of

ITocTanosa Ilrenymy BC

Vkpainu Bizg 30.05.1997 p. Ne 8 (3i 3miH. Ta gomnos.). URL: https://zakon.rada.gov.ua/laws/show/

v0008700-97#Text (date accessed: 10.08.2021).

15 Kaczor R. Op. cit.
16 Ibid.

17 TonoBueHko JI. H. HekoTopble BOIIPOCH OL€HKY 3aKJII0UEeHNsT KPIMUHAJINCTHIECKON SKCIIep-
TUS3BI CIeZloBaTeNeM U CYLOM. AKmyanvHole npobaemol Cy0eOHOLL IKCTLepMU3bL U KPUMUHAAUCTIU-

ku. 1993. C. 49—-52.

18 CimaxkoBa-€dpemsaH E. B., Banunaau T. €., Jlepega JI. M. Op. cit.
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methodological support of examinations
with Daubert ruling .

In 2009, following the conducted
researches, the National Academy of
Sciences of the USA published a report
criticizing expert methodologies applied
in criminal proceedings, identifying
numerous mistakes made by forensic
experts which resulted in illegal sentences.
At the same, It was stressed that one of
the reasons for passing such sentences
is an uncritical attitude to assessing the
scientific validity and objectivity of forensic
experts ? conclusions.

As M. H. Shcherbakovskyi notes, it
is important to ensure conformity of the
expert’s conclusions to other evidence
obtained while criminal proceedings. If
there are no contradictions between final
conclusions of the expert (experts) and
materials of criminal proceedings, then
a conclusion is used in proof. The existence
of contradictions requires verification
of a conclusion. Contradictions can be
conditioned both by mistakes made by
experts while expert research and by a bad
quality of other evidence .

However, verification for coherence
and relevance of forensic expert
conclusions with other evidence, facts
and circumstances recorded in a criminal
proceeding can result in significant
difficulties and very often becomes a real
issue for investigator and the court.

Expert research may identify new
factual circumstances that have legal

significance for a case. That is, the expert
can identify new evidence that is not
in the case file, new signs of a criminal
offense. The expert task may involve
establishing factual data required for
a proper classification of the offense. For
example, the expert’s definition of the
category of work (high risk or not) in the
course of which an accident happened,
gives the investigator grounds to aptly
classify a crime on the grounds of Art. 271
or 272 of the Criminal Code of Ukraine.

While performing investigation
of electric shock accidents, the expert
technically establishes the existence of
cause-effect relation between actions/
inaction of a particular official and the
event. This fact established by an expert
will form a basis for putting a person to
justice.

An individual defining feature of
forensic engineering examination of life
safety is solution of prognostic tasks, when
non-compliance with certain rules and
regulatory requirements threatens death
or injury or other severe consequences *.
In this case, while research, the expert
establishes certain elements of objective
and subjective aspects of a crime
from a technical point of view, which
gives the investigator grounds to make
corresponding procedural decisions.

As demonstrates the above, verification
and assessment of forensic expert
conclusion on relevance and consistency
with other evidence in the case in such

19 Cmupnosa C. A., YcoB A. . . IIoBelIlIeHYIe HAYIHOI 060CHOBaHHOCTH METOAMYECKOro obectie-
YeHUs CyAeOHOM 9KCIIePTU3bI — OJUH M3 BXKHBIX MEeXIYHAPOAHBIX TPeHAO0B. Teopus u npakmu-
Ka cydebHoil akcnepmusst. 2017. Ne 12 (2). C. 11—17.

20 Xaswues III. H., Ycos A. 1. O goxnaze HaunonanpHOH akagemun Hayk CIIA «O6 ykperuieHun
cyAe6HO-3KcIIepTHOM HayKu B CIIIA» 1 ero sHaYeHUH /JIsI MEX/AYHAPOAHOTO CyAeOHO-3KCIIepT-
Horo coobuiectsa. Ibid. 2010. Ne 2 (18). C. 196—202.

21 IIep6akoBcbkui M. I. Op. cit. C. 368.

22 Memkos O. O. OG’eKT, pesMeT i 3aBJaHHS CYZ0BOI IH)XEeHEePHO-TEXHIYHOI eKCIIepTU3H Helljac-
HUX BUIIQJIKiB, ITOB'SI3aHUX 3 €JIeKTPOTPABMyBaHHIM. Teopis ma npaxmuka cy0ogoi ekcnepmu3au
i kpuminaaicmuku. 2019. Bum. 19. C. 367—378. DOI: 10.32353/khrife.1.2019.28 (date accessed:

10.08.2021).
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cases will pose challenges for investigator
or the court.

As of today, the procedural legislation
stipulates  separate mechanisms for
solving such an indisputably complex,
responsible and significant task as
integrated assessment and verification of
evidence for adequacy, admissibility and
credibility. Such mechanisms include, in
particular, questioning of the expert to
obtain his clarifications as to a conclusion,
appointment of a re-examination, etc.

The procedural aspect of interrogation
of an expert in the court is stipulated
by Part 3 of Article 356 of the Criminal
Procedural Code of Ukraine, also this
rule specifies that “expert may be asked
questions regarding his possession of special
knowledge and qualification in the field of
examination (education, working experience,
scientific degree etc.), relevant to the subject
of his expert examination; methods used,
and theoretical developments; sufficiency of
information based on which findings were
prepared; scientific basis and methods used
to arrive at the conclusion; applicability and
correctness of application of principles and
methods to facts of the criminal proceedings;
and other questions relating to the reliability
of findings” . Also, two or more experts
may be interrogated in the court at the
same time in certain conditions.

In accordance with para. 11 of the
Resolution of the Plenum of the Supreme
Court of Ukraine No. 8 dated on 30.05.1997:

“Re-examination is appointed when there
are doubts as to correctness of forensic expert
conclusion, related to its lack of validity or
contradiction with other case files <...>.

<...>

23 KpuMiHajIbHUI MPOIECYaTbHUM KOZEKC VKpaiHH ...
show/4651-17#Text (date accessed: 17.08.2021).

The decree on re-examination appointment
shall indicate circumstances raising doubts
regarding correctness of previous conclusion of
an expert.

Re-examination may be entrusted only to
another expert” .

As we have seen, there are quite
efficient mechanisms for assessing and
verifying forensic expert conclusion aimed
at seeking the objective truth in a case and
are a guarantee of conclusion * correctness.

However, there are cases when
interrogation of an expert does not
allow for the elimination of certain
inaccuracies and contradictions, does
not convince the court in correctness of
chosen methodology or methods of solving
a task, and re-examination appointment
delays consideration of this case or for
some reason is impossible or impractical
(for example, the lack of other forensic
experts in this specialization). The court
faces a difficult issue to verify conclusion
correctness, especially when a research
ultimately  establishes elements of
a crime and/or when there are no tested
methodologies of such researches.

In practice, individual experts use peer
review to verify and assess forensic expert
conclusion.

The word review comes from the
German  rezension, Latin  recension,
English review, which means examination,
evaluation. Generally speaking, a review
is an analysis, study, a certain critical
evaluation of a publication, work or
product.

The procedure for reviewing forensic
expert conclusions is regulated by the
Procedure for reviewing forensic expert

. URL: https://zakon.rada.gov.ua/laws/

24 TIpo CyZOBY €KCIepTH3y B KPpMMiHAJIPHUX i IIUBIIBHUX cpaBax ... . URL: https://zakon.rada.
gov.ua/laws/show/v0008700-97#Text (date accessed: 10.08.2021).

25 TIpo CyZoBY eKcIlepTu3y : 3aKOH YKpainu Biz 25.02.1994 p. Ne 4038-XII (3i 3miH. Ta gomoB.). URL:
https://zakon.rada.gov.ua/laws/show/4038-12 (date accessed: 03.08.2021).
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conclusions approved by the order of the
Ministry of Justice of Ukraine No. 335/5
dated on 03.02.2020 (hereinafter: the Review
Procedure) *. According to this procedure,
the purpose of reviewing forensic expert
conclusion “is to improve professional skills
of experts, enhance quality and validity of

their conclusions. Reviewing is not performed

in_order to refute or confirm conclusions
[Emphasis added.— Author.]”. Also, the

Review Procedure stipulates that review
should contain “a detailed description of
a conclusion concerning its compliance with
the requirements of regulations on forensic
activities and methodologies of forensic
examinations” .

Therefore, reviewing forensic
expert conclusion is not a tool through
which forensic expert conclusion can
be considered unreliable, inadmissible
evidence and/or inaccurate.

The reviewer cannot refute or
confirm a conclusion, and the Review
Procedure does not provide for a review for
consideration by the court or investigation.

Article 71 of the Criminal Procedural
Code of Ukraine stipulates that “specialist
in criminal proceedings shall be a person
who has specific expertise and skills necessary
to use technical or other devices and who is
able to consult during pre-trial investigation
and trial on issues which require special
knowledge and skills” ?%. It is a specialist, as
a person who possesses specific expertise
in a particular field of science, can
provide information about the technical
feasibility, suitability of applying certain
techniques to solve specific problems, to

report on modern methods and ways for
their solution.

It is also essential that the specialist
cannot assess forensic expert conclusion
in terms of applied methods and ways to
solve the expert task, since “determining
a method to perform an examination (choice
of certain methodologies (research methods))
is the expert’s competence” *.

Such advisory opinion provided by
a specialist will serve as an additional,
indirect tool for the authorized person or
body to assess forensic expert conclusion
in an integrated and meaningful way.
Based on a comprehensive assessment of
forensic expert conclusion, it is possible to
make a certain procedural decision.

It is proposed to supplement Part 2 of
Article 71 of the Criminal Procedural Code
of Ukraine with provisions that a specialist
may be involved to “provide advisory opinion
on technical feasibility and expediency of
applying certain methodologies (methods,
techniques) to solve specific tasks”.

Conclusions

Forensic expert conclusion which
is a source of evidence stipulated by the
Criminal Procedural Code of Ukraine,
provided on the basis of certain specific
expertise enables to identify circumstances
related to fact in proof, as well as other
circumstances that will be significant
for court proceedings. Forensic expert
conclusion as the most suitable form of
specific expertise application, in most
cases is a decisive means of evidence while
pre-trial investigation or trial. However,

26 IlopszoK IIPOBeZleHHs pelleH3yBaHHS BUCHOBKIB CyZOBUX €KCIIEPTiB : 3aTB. HaKa3oM MiHoc-
Ty Ykpainu Big 03.02.2020 p. Ne 335/5. URL: https://zakon.rada.gov.ua/laws/show/z0131-20#Text

(date accessed: 10.03.2021).
27 1Ibid.

28 KpuMiHaJIpHUM MPOIECYaTbHUM KOAEKC VKpaiHW! ...
show/4651-17#Text (date accessed: 17.08.2021).

. URL: https://zakon.rada.gov.ua/laws/

29 THCTPYKIIis PO NpU3HAYEHHS Ta IIPOBE/IEHHS CYZA0BUX €KCIIEPTU3 Ta EKCIIEPTHUX JOCTiPKEHD
... . URL: https://zakon.rada.gov.ua/laws/show/z0705-98#Text (date accessed: 10.08.2021).
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forensic expert conclusion, like any other
evidence, does not have a predetermined
value, so it should be examined on the basis
of the principle of integrated evaluation of
evidence based on the inner conviction of
criminal proceeding participants. Verifying
and assessing the validity of forensic expert
conclusion should prevent the possibility
of using poor quality research results.

It is proven that the analysis of forensic
expert conclusion and its assessment pose
significant challenges for people who do
not possess specific expertise. Determining
credibility of forensic conclusion results is
the result of complex cognitive activities
which are primarily associated with
verifying validity and correctness of
conclusions. In our opinion, effective tools
for verifying forensic expert conclusion
are the interrogation of an expert and
the appointment of a re-examination or
additional examination.

It is suggested to supplement Part 2 of
Article 71 of the Criminal Procedural Code
of Ukraine with provisions that a specialist
may be involved to “provide advisory opinion
on technical feasibility and expediency of
applying certain methodologies (methods,
techniques) to solve specific tasks”.

IIpoGieMHi acClIeKTH BUKOPHCTAHHS
BHCHOBKY €KCIIepTa 3a pe3yJbTaTaMU
CyZI0BOi eKCIIePTU3H HEelJaCHUX BUNAJKiB
€JIeKTPOTPaBMYyBaHHS
Oanez Mewkos

Posenanymo axkmyanviy ma 6o0Houac Ouc-
KYCliiHy memy 8UKOPUCTAHHA 8UCHOBKY eKCTiepma
3a pe3yavmamamui cyoo80i ekCnepmusu HeuyacHux
8unadkis eneKmpompasmy8arHsl.

Memoto cmammi € amanisz npobaemHux nu-
Mauv, Wo BUHUKAIOMb Ni0 Yac OYIHKU BUCHOBKY
excnepma 3a peayavmamamu 00cAiddiceHsb eunaod-
Kig e/leKmpompasmyeanis, i po3pobaeHHs npono-
3uyiti wodo ix BUPIULEHHS.

Ouinka ma nepesipka 8UCHO8KY ekcnepma (K
00H020 13 Ddcepen 00KA3i8) € HEOOMIHHOIO YMOBOIO
Heynepedxcerocmi, 06’ekmueHocmi i ycebIuHOCMI

nposedeHH PO3CAI0YBAHH 8 MeHCaX KPUMIHANL-
HO020 npoeadiceHHs ma cy008020 po3ensdy cnpa-
su. Oyinka ma nepesipka 8UCHOBKY CKAAOAI0Mb-
cs 3 BUpIUeHHs 080X 3A2d/bHUX epyn NUMAHbL:
1) npoyecyanvHa oyinka; 2) 3micmosHa OUIHKA.

CraadHicmy npasuabHoi 3MICMOBHOL OUIHKLL
BUCHOBKY ekcnepma 3 60Ky cAIOUUX Opeanie uu cyoy
3YMO8/1eHA UM, U0 60HLL He MATOMb CHeYidAbHUX
3HAMb Y Ne6HIll 2any3l HAYKU 1L MexHIKU. 3ayea-
JHCeHO, WO BUPIULEHHS MAK020 NUMAHHS 0c00AU-
60 YCKAAOHeHO depe3 8IOCYMHICMb AnpobO8aAHUX
Memoduk abo nid wac 3acmocy8anHs Hogux 6udig
excnepmua.

BusHaueHo WAAXU ~ BUPIULEHHS — OKPeMUX
CKAAOHUX acnekmi8 3MICTMOBHOL OYIHKU BUCHO8-
KY excnepma 3 60ky caidcmea 4u cydy, 3anpono-
HOBAHO 8HECMU NeBHi 3MIHUL 00 NPOUecyanbHoz0
3axoH00ascmaa w000 He3aNeHHO20 PeleH3yY8aHHS
BUCHOBKY eKcnepma.

Katouosi caosa: cydosa insceHepHO-mexXHiuHa
eKcnepmu3a; eAeKmpomexHiuHa eKCriepmu3a; exc-
nepmu3sa 3 6esnexku HUMmMEIAALHOCMI; HeWACHT
8UNAOKU, TO08’I3aMHI 3 eAeKMPOMPABMYBAHHIM;
excnepmu3a sk dxcepeno 0okasie.

IIpoGieMHbIE aCIEKTHI UCIIOIb30BAHUS
3aKJII0YeHUs SKCIIepTa 110 pe3yJbTaTaM
CyZleGHOI 9KCIIePTU3bI HeCYACTHBIX
cJIy4aeB 3JIeKTPOTPABMIPOBAHUA
Osez Mewkos

Paccmompena akmyaavhas i OUCKYCCUOHHAS
Mema UCTONb308AHUSL 3AKAIOUEHUS IKCNepma 1o
pesynemamam cyO0eOHOIL IKCIepmu3bl Hecuacms-
HbLX CLY4Aes IAeKMpompasgmupo8arHus.

Ouenka U nposepka 3aKAI04eHUs IKCNepma
KAaK 00H020 U3 U008 00KA3AMEeAbCME, NOAYUeH-
HbLX HA OCHOBAHUL HAYYHbLY 3HAHULL,— HenpemeH-
HOe Yca08ue Henpedsssimozo, 006eKmueH020 U 6ce-
CTOPOHHE20 paccied08aHUsL 8 PAMKAX Y20/L08HO20
npouseodcmea u cydebHo20 paccmomperus dead.
Ouerka u nposepka 3ak/A04eHUS COCIMOSM U3 pe-
weHnus 0gyx obwux zpynn gonpocos: 1) oueHka
U nposepka cobai00eHUs NPOUECCYANbHBLX HOPM
U mpebogaHuil Npu HA3HAYEHUU U NpogedeHUL
cy0ebHOIl IKcnepmu3vl, a makdxce npedocmasie-
HUe 3aKAI04eHUs JIKCnepma — npoyeccyasbHas
OUeHKa; 2) OueHKa U MposepKka NpasuibHOCTL,
Hay4Holl 000CHOBAHHOCMU U  0OCMO8EPHOCTL
1po8edénH020 UCcCAe008aHUA U COAAHHO020 3AKAI0-
YeHUS — OUEHKA COOCPHCAHUAL.
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Cn09cHOCMb NPABUALHOLL OUEHKU, a MAKdice
nposepki. JOCMOBepHOCMU U HAY4HOU 000CHO-
BAHHOCTMU 3AKAIOUeHUS IKCTepmA O CIMOPOHbL
cnedcmaus u cyoa 06yca08/1eHa meM, YUMo 3aKAI0-
YeHlle — MO YMO3AKAIOUeHUe IKCnepma, cOena-
HOe Ha OCHOBAHUL CNEeyUAAbHbLX 3HAHULL 8 onpe-
denénmoil obnracmu Hayku u mexruki. Takumu
3HaHuamu credosamens u/uau cyo ne obaadaiom.
3auacmyrno oHU He MO2ym 00BeKMUBHO OUeHUMb
U nposepumu codepicanue 3akA0OUeHUs HA npeo-
Mem NpasuavbHoe0 NpuMeHeHUus Memoduku, uc-
N01b308AHHBLX C1IOCOO08 U Memodo8 pelleHUs 3d-
Oamus. Iloduépkueaemcs, umo peuleHle Maxkozo
eonpoca caedcmeuem UuAl cydom npedcmasasem
0C06Y10 CAOHCHOCTI 8 OMCYMCMEUe AnpodUpOsaH-
HBLX Memoduk WAL Jce NpU NposedeHUL HOBbLX BU-
0os IKcnepmua.

B cmamuve npusedeHvl omdenvHule ACneKmbl
NposepKlL YCMAHOBACHHLIX 8 3aKAYeHUl (ak-
Muyeckux 006CmMosmMensCmes Ha C02AACO8AHHOCTIL
UX ¢ uHbLMU 0bcmosmenvcmeamu i dokazamens-
cmeamu no Oeny. AKUeHMUPOBAHO BHUMAHUE,
umo npogepume akmuol, YCmaHosAeHHble 8 NpPo-
yecce UCCAe008AHUS HECHACTHLIX Cy4des, C6s-
3AHHBLX € INEKMPOMPABMUPOBAHUEM, HA CO2AACO-
8AHHOCMY € OpyeuMu 00KA3AMeAbCMBAMU 1O Oey
4acmo He803MONCHO, O0COOEHHO ecAl IKCTepmu3a
ycmauaeaueaem makue gakmuueckue 06Ccmos-
meavcmea, Komopble UHbLM 06pa30M YCMAHO8UNMb
He803MOMCHO, AUO0 Ko20a IKCepmusd YCmaHas-
Ausaem onpedenéHHble 1eMeHMbL COCMABA Npe-
CynaeHus.

OnpedeneHvl. nymu peuleHus omoeAbHbLX
C/LOJCHBLX ACNEKNO8 OUeHKU COOepHCaAHUs 3aKAI0-
YeHsL IKCTIepMA CO CMOPOHbL Cledcmeus uau cyod,
npedaoxceHo eHecmu onpedenéHHble U3MeHEHUS
8 npoyeccyanvHoe 3aKOHO0AMeAbCME0.

Knatwouegvle caosa: cydebHas uHiceHepHO-TeX-
HU4eckas IKCNepmudda; INeKmpomexHuueckas
aKcnepmu3a; Ikcnepmu3a 6e30naAcHOCUL HCU3He-
JesimenbHOCMU; HeCHAcmHble CAY4aAU, CEA3AHHbLE
C 21eKMpompasMuposanuemM; IKCNepmu3a Kak
UCTMOYHUK 00KA3AMeAbCS.

Funding

This research did not receive any
specific grant from funding agencies in
the public, commercial, or not-for-profit
sectors.

Disclaimer
The funders had no role in the study

design, data collection and analysis,
decision to publish, or preparation of the
manuscript.
Contributors

The author contributed solely to the
intellectual discussion underlying this
paper, case-law exploration, writing and
editing, and accept responsibility for the
content and interpretation.

Declaration of Competing Interest

The author declares that he has no

conflict of interest.

References

Arotsker, L. E. (1966). Sushchnost kriminalisticheskoi
ehkspertizy  [The essence of forensic
examination]. Kriminalist. ehkspertiza. Vyp. 1 [in
Russian].

Belkin, A. R. (1999). Teoriia dokazyvaniia [The theory
of proof] : nauch.-metod. posob. Moskva [in
Russian].

Golovchenko, L. N. (1993). Nekotorye voprosy otsenki
zakliucheniia kriminalisticheskoi ehkspertizy
sledovatelem i sudom [Certain issues of the
assessment of forensic examination conclusion
by investigator and the court]. Aktualnye problemy
sudebnoi ehkspertizy i kriminalistiki. Kiev [in
Russian].

Hrosheva, O. Yu. (2019). Do pytannia pro otsinku
sudom kompleksnykh sudovykh bioloho-
trasolohichnykh ekspertyz [To the issue regarding
the court’s assessment of multidisciplinary
forensic biological and trace evidence analyses].
Legal Practice in EU Countries and Ukraine at the
Modern Stage : International scientific and practical
conference (Arad, Romania, January 25—26,
2019). Vasile Goldis Western University of Arad:
Romania [in Ukrainian].

Hroshevyi, Yu. M., Stakhivskyi, S. M. (2006). Dokazy
i dokazuvannia u kryminalnomu protsesi [Evidence
and proof while criminal proceeding] : nauk.-
prakt. posib. Kyiv [in Ukrainian].

Kaczor, R. (2010). Etapy i kryteria oceny opinii biegtego
w postepowaniu karnym. Prokurator. Ne 1—2 (41—
42) [in Polish].

Khaziev, SH. N., Usov, A. I. (2010). O doklade
Natsionalnoi akademii nauk SSHA «Ob
ukreplenii sudebno-ehkspertnoi nauki v SSHA»
i ego znachenii dlia mezhdunarodnogo sudebno-
ehkspertnogo soobshchestva [On the report of

163



Theory and Practice of Forensic Science and Criminalistics. Issue 2 (24)

ISSN 1993-0917

e-ISSN 2708-5171  https://khrife-journal.org/index.php/journal

the National Academy of Sciences of the USA:
On strengthening forensic science in the United
States and its significance for the international
forensic community]. Teoriia i praktika sudebnoi
ehkspertizy. Ne 2 (18) [in Russian].

Kryminalnyi protses Ukrainy [The Criminal Process of
Ukraine] (2000) : pidruch. dlia stud. yuryd. spets.
vyshchykh zakl. osvity / Yu. M. Hroshevyi [tain.] ;
red. Yu. M. Hroshevyi, V. M. Khotenets // Nats.
yuryd. akad. Ukrainy im. Yaroslava Mudroho,
Akad. prav. nauk Ukrainy. Kharkiv [in Ukrainian].

Meshkov, O. O., Shinkarenko, I. R. (2019). K voprosu
o  teoreticheskoi  sushchnosti  sudebnoi
ehkspertizy sluchaev ehlektrotravmirovaniia [To
the question concerning theoretical essence of
forensic examination of electric shock accidents].
LEGEA SI VIATA. Ne 4/1 [in Russian].

Mieshkov, O. O. (2019). Obiekt, predmet i zavdannia
sudovoi inzhenerno-tekhnichnoi ekspertyzy
neshchasnykh vypadkiv, poviazanykh
z elektrotravmuvanniam [Object, subject and
tasks of judicial engineering and technical
examination of accidents related to electrical
injuryl. Teoriia ta praktyka sudovoi ekspertyzy
i kryminalistyky. Vyp. 19. DOI: 10.32353/
khrife.1.2019.28 [in Ukrainian].

Orlov, Iu. K. (1995). Zakliuchenie ehksperta i ego otsenka
(po ugolovnym delam) [Expert conclusion and its
assessment (in criminal cases)] : ucheb. posob.
Moskva [in Russian].

Panievin, O. S., Sukhova, H. Ye. (1998). Sudova
ekspertyza v kryminalnykh spravakh
[Forensic examination in criminal cases] //
Komentar sudovoi praktyky v kryminalnykh ta
administratyvnykh spravakh. Postanovy Plenumu
Verkhovnoho Sudu Ukrainy (1995—1997) ; vidp.
red. V. T. Maliarenko. Kyiv [in Ukrainian].

Pro sudovu ekspertyzu v kryminalnykh i tsyvilnykh
spravakh : Postanova Plenumu VS Ukrainy vid
30.05.1997 . Ne 8 (zi zmin. ta dopov.). URL: https://
zakon.rada.gov.ua/laws/show/v0008700-97#Text
[in Ukrainian].

Puchko, D. V. (2020). Kvoprosu ob otsenke zakliucheniia
ehksperta kak istochnika dokazatelstv [To the
issue of assessing forensic expert conclusion as
a source of evidence]. Armianskii zhurnal sudebnoi
ehkspertizy i kriminalistiki. Ne 4 [in Russian].

Serhieieva, D. B. (2014). Poniattia ta sutnist
dostovirnosti dokazu yak yoho vlastyvosti [The
concept and essence of credibility of evidence
as its feature]. Yuryst Ukrainy. Ne 1 (26) [in
Ukrainian].

Shcherbakovskyi, M. H. (2015). Provedennia ta
vykorystannia sudovykh ekspertyz u kryminalnomu
provadzhenni [Performing and using forensic
examinations while criminal proceeding]
monohrafiia. Kharkiv [in Ukrainian].

Simakova-Yefremian, E. B., Balynian, T. Ye., Derecha,
L. M. (2010). Pro kryterii otsiniuvannia metodyk
provedennia sudovykh ekspertyz v Ukraini [On
the criteria for evaluating methods of conducting
forensic examinations in Ukraine]. Teoriia ta
praktyka sudovoi ekspertyzy i kryminalistyky. Vyp.
10 [in Ukrainian].

Smirnova, S. A., Usov, A. 1. (2017). Povyshenie nauchnoi
obosnovannosti metodicheskogo obespecheniia
sudebnoi ehkspertizy — odin iz vazhnykh
mezhdunarodnykh trendov [Enhancing scientific
validity of the methodological support of forensic
science is one of important international trends].
Teoriia i praktika sudebnoi ehkspertizy. Ne 12 (2) [in

Russian].
Vladimirov, L. E. (2000). Uchenie ob ugolovnykh
dokazatelstvakh  [The doctrine of criminal

evidence]. Tula [in Russian].

Mieshkov, O. (2021). Problematic aspects of using forensic expert conclusion on results of the
forensic examination of electric shock accidents. Theory and Practice of Forensic Science and
Criminalistics. Issue 2 (24). P. 152—164. DOI: 10.32353/khrife.2.2021.10.

164


https://doi.org/10.32353/khrife.1.2019.28
https://doi.org/10.32353/khrife.1.2019.28
https://doi.org/10.32353/khrife.2.2021.10

