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Forensic psychological analysis in cases
of invalidating a transaction concluded
by a legal person

Theoretical, methodological and practical aspects in cases of invalidating
a transaction concluded by a legal person are outlined.

Peculiarities of forensic psychological analysis in cases of invalidating
a transaction concluded by a legal entity are studied. Referring to forensic expert
practice, the object, subject, tasks of this subject type of forensic psychological
analysis are determined. Issues which are solved by forensic psychological
analysis in cases on invaliding transaction are indicated. Boundaries of a forensic
psychologist competence are outlined. Recommendations are provided as to the
reference list of source data required for conducting forensic psychological
analysis. Based on forensic expert practice, an algorithm for analyzing source
data when conducting a forensic psychological analysis in cases of invalidating
a transaction concluded by a legal entity is outlined. The main components that
should be identified when conducting a forensic examination of this subject type
of forensic psychological analysis are indicated.

The experience of scientists and practitioners demonstrates that a problem
of will is inseparable from problems of personality, consciousness, self-
awareness, motives, needs, emotions, cognitive activity of a person. Considering
that intellectual, volitional and emotional processes, states and personality
traits act in interconnection, this type of research (as one of the complex subject
types of forensic psychological analysis) requires further theoretical analysis of
the objective and subjective factors of a person wrong actions (entity of civil
law relations) in legally significant circumstances to solve methodological and
practical tasks of expertology.

Keywords: examiner, will, case of invalidating transaction, psychological
research, forensic psychological analysis.
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Formulation of Research Problem. The analysis of forensic expert practice
demonstrates that one of the most difficult subject types of forensic psychological
analysis is psychological analysis in cases of invalidating agreements concluded
by a legally capable person. Such examination is performed in accordance with
Articles 225, 229, 230, 231, 233 of the Civil Code of Ukraine'. However, as of
today, there is no scientifically sound and proven methodology for conducting
such subject type of forensic psychological analysis, as well as there is no unified
methodological approach to solve expert tasks in this area in the Register of
methods of forensic examinations?, the procedure for maintenance of which
was approved by the order of the Ministry of Justice of Ukraine No. 1666/5
(as amended and supplemented) * dated on 02.10.2008. The relevance of this
research is due to insufficient development of criteria for conducting forensic
psychological research in civil cases on invalidation of agreements concluded by
a legally capable person.

Analysis of Essential Researches and Publications. Attempts to study
the content of intellectual and volitional components of the legal criterion of
inability have been made by such authors as N. V. Alikin, O. V. Hutnykov,
S. M. Kornieiev, D. O. Malkin, O. N. Sadykov, T. V. Sakhnova, F. S. Safuanov,
T. M. Sekerazh *.

! uBineHuil koneke Ykpainu : 3axoH Ykpainu Bix 16.01.2003 p. Ne 435-1V (as
amended and supplemented.). URL: https://zakon.rada.gov.ua/laws/show/435-15 (date
accessed: 13.03.2021).

2 PeecTp METOMIMK NTPOBE/ICHHS CyI0BHUX ekcriepTu3 // Odiuiitauii caiit Minicrepersa
toctutii Yrpainu. URL: https://rmpse.minjust.gov.ua (date accessed: 13.03.2021).

3 Topsiok BeieHHsI PeecTpy METOIMK TPOBEICHHS CY/OBHX CKCIICPTH3 : 3aTB. Ha-
ka3zoMm Min’tocty Ykpainu Big 02.10.2008 p. Ne 1666/5 (as amended and supplemented).
URL: https://zakon.rada.gov.ua/laws/show/z0924-08 (date accessed: 13.03.2021).

*E.g., Anixina H. B. AHaJi3 TOMHJIKOBHX JIifi 0COOHCTOCTI Y CYI0BO-TICHXOJIOT14HIH
eKcriepTn3i (KOHCYIBTaTUBHUHN NPHUKIaN). Kpuminanricmuxa i cyoosa exchepmu3a : MixkKBi-
oM. Hayk.-metof. 30. Kuis, 2013. Bum. 58 (1). P. 415—424 ; I'yrankos O. B. Heneit-
CTBHTEJBHBIC CIICIIKH B IPayKTAaHCKOM IIpaBe. Teopus u npaxmuxa ocnapusanus. Mocksa,
2003. 576 p. ; benos B. A., benesuu A. B., Burpsiackuii B. B., [Troxxesa O. A., Em B. C.,
3enun U. A., Kosnosa H. B., Konsuios A. B. u ap. [IpakTikym 10 rpaxkJaHCKOMY IIpaBy :
yue6. moco6. Y. 2 ; otB. pea. C. M. KopreeB. Mocksa, 2002. 432 p. ; Mankus /. A. Dke-
MepTHask OL[EHKA IICHXWYECKOTO COCTOSTHUS JIUI, COBEPIIUBIINX CICIKH (B paMKax KOMII-
JIEKCHOH CyJIeOHON TICHXOJIOTO-TICUXHATPHUYECKON SKCIICPTH3EI) : aBTOped. JHC. ... KaH.
Men. Hayk. Mocksa, 2004. 28 p. ; Capukos O. H. HexelicTBuTenpHble U HECOCTOSBILUECS
caenku. fOpuouueckuii mup. 2000. Ne 6. P. 8 ; CaxnoBa T. B. OcHOBBI Cye0HO-TICHXO-
JIOTMYECKON AKCIEPTH3HI 10 TPAXKTAHCKHIM JiesiaM : yued. moco6. Mocksa, 1997. 136 p. ;
Cagyanos @. C., Ilepennpasuna 0. O., Uepnenskos A. JI. Heliporcuxonormaeckoe uc-
CJIC/IOBaHUE TIPH CYAEOHO-TICHXOIIOTHYECKOH HKCIIEPTHOM OIEHKE CHENKOCIOCOOHOCTH.
Icuxonoeus u npaso. 2018. T. 8. Ne 4. P. 115—127. DOI: 10.17759/psylaw.2018080411
(date accessed: 13.03.2021) ; Cekepax T. H. Teopetndeckne 1 METOAMYCCKHE OCHOBBI
JIMAarHOCTHKH «IIOPOKA BOJIM» B CyINeOHOI IICHXOIOTHYECKOI SKCIIEPTH3E : JIHC. ... KaH/.
opuj. Hayk. Mocksa, 2004. 205 p.
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Issues concerning certain aspects of personality volition have been studied
by philosophers (Aristotle, H. Bergson, O. Henisaretskyi, R. Descartes,
F. M. Dostoevsky, Platon, I. Kant, N.O. Lossky, F. Nietzsche, J. Ortega y Gasset,
J. Fichte, F. Schelling, A. Schopenhauer and others '), psychologists (N. K. Arch,
L.S. Vygotsky, L.I. Bozhovych, V.A. Ivannykov, Ye. P. Ilin, V. K. Kalin,
V. L. Selivanov, B. M. Smyrnov, S.L. Rubinstein, M. H. Yaroshevskyi ?),
psychiatrists (V. M. Bekhteriev, E. V. Korolova A. R. Mokhonko,
L. O. Muhantseva, N. K. Kharytonova and others ?), lawyers (M. 1. Brahinskyi,
O. M. Erdelevskyi, I. V. Matvieiev, I. B. Novytskii, N. V. Rabynovych,
H. L. Strelnykova, N. D. Shestakova and others). However, the volition concept
in philosophy, psychology, law, medicine coincide only partially.

The Article purpose is to summarize theoretical, methodological and
practical aspects associated with the performance of forensic psychological
analysis in cases of invalidation of agreements concluded by a legally capable
person.

'E.g., HoBas ¢unocodcekas sHImkoneaus : B 4 1. ; nayd.-pe. coser : B. C. Crénum,
A. A. T'yceiinos, I 1O. Cemurnn, A. I1. Orypros. Mocksa, 2000. URL: https://iphlib.
ru/library/collection/newphilenc/document/HASH2828150c93bb42edd37028# (date
accessed: 13.03.2021) ; locroesckuit @. M. Cobpanue countenuii : B 15 T. ; pexkon. : M.
I'. ©pupnennep u ap. Jlenunrpan, 1990 ; Jlocckuit H. O. OcHOBHBIE yU€HUS IICUXOJIOTUU
C TOYKH 3pEHHs BOJIIOHTapU3Ma. Bonpocwl ghunocogpuu u ncuxonoeuu. Mocksa, 1991. Ka.
64 (IV). P. 779—823 ; Ku. 65 (V). P. 905—950 ; Oprera-u-I'accer X. 136panuble TpyaHI ;
cocT., pea. A. M. PyrkeBuu. Mockga, 1997. 704 p.

2E.g.,Ach N. Analyse des Willens ; E. Abderhalder (ed.). Handbuch der biologischen
Arbeitsmethoden. Berlin, 1935. Teil E. Abt. VI ; Berorckwuii JI. C. MpimuieHne u peds :
co0p. cod. B 6 T. Mocksa, 1982 ; boxosuu JI. U., Cnauna JI. C., EnnoBunkas T. B.
OnbIT 3KCIEPUMEHTAILHOIO U3yUYCHHs IIPOM3BOJIBHOIO IOBEICHUA. Bonpocwul ncuxono-
euu. 1976. Ne 4. P. 55—68 ; BannuxoB B. A. K cymoctu BosieBoro nosenenust. [lcu-
xonoeuueckuut gcypran. 1985. T. 6. Ne 3. P. 47—55 ; Unbun E. I1. Ilcuxonorus sonu. 2-¢
n3., nepepad. u pom. Cankr-IlerepOypr, 2009. 368 p. ; Kamun B. K. Bonesas perymsimums
JIESITEBHOCTH : aBTOped. JIUC. ... I-pa rcuxoior. Hayk. Towmmucu, 1989. 36 p. ; CenuBanoB
B. 1. Bonesas peryisius akTUBHOCTH JIMYHOCTU. [lcuxonoauueckuti socypuan. 1982. T. 3.
Ne 4. P. 14—25 ; Cmupuos b. H. O pa3nbIx moaxomax k nmpoGieMe BOJIM B IICUXOJIOTUH.
Bonpocwr ncuxonocuu. 2004. Ne 3. P. 64—70 ; Pyounmreitn C. JI. OcHoBEI 0011 icnxo-
noruu. Cankt-IlerepOypr, 2002. 2-e u3a. 720 p. ; SApomesckuii I. M. Hcropus ncuxoio-
THU OT aHTHYHOCTH 10 cepeauHbl XX B. : yued. moco6. Mocksa, 1996. 416 p.

*E.g., Bexrepes B. M. O6bexrusnas ricuxosorus : B 3 T. Cankr-ITerepOypr, 1907—
1910 ; Koponésa E. B. Cynebno-nicuxuarpudeckas OLEHKA ICHXUIECKUX PacCTPOHCTB
y JIUII, COBEPUIMBIINX CIACIKH : aBToped. JHC. ... A-pa Mex. Hayk. Mockaa, 2010. 42 p. ;
Moxonsko A. P., Myrannesa JI. A. CyneOHo-nicuxuarprieckas SKCIIepTH3a B IpakIaH-
CKOM IIporiecce : Te3. Hayd.-mpakT. koHd. Cankr-IlerepOypr, 2013. P. 13 ; Xapurono-
Ba H. K., Cadpyanos ®. C., Manxun J[. A. DkcrepTHast OLEHKA CIEIIKOCIIOCOOHOCTH TI0
TpayKJAaHCKUM JieJlaM B PaMKaX KOMIUIEKCHOM CymeOHOI HCHX0JIOro-IICHXUaTPUIeCKOn
9KCHEePTHU3HI : T0c00. utst Bpaueil. Mocksa, 2005. P. 5.
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Main Content Presentation. Based on the definition of agreement as a legal
fact of voluntary and legitimate action of a natural or legal person aimed at
emergence, change or termination of civil rights or obligations ', psychological
research on invalidation of agreements concluded by a legally capable person is
intended for determining peculiarities of a person’s psyhcology (subject of civil
law relations) in a juridically relevant situation. Volitional processes, states and
personality traits are subject to psychological analysis. Volition is one of the most
difficult concepts in psychology. Volition is viewed as an independent mental
process, as an aspect of other vital mental phenomena, as a unique ability of
a person to consciously regulate their activities and behavior.

In Max Vasmer’s Etymological dictionary it is mentioned that in different
languages the volition word derives from such words as command (Russian),
prevail (Russian), want (Russian), as well as with the meaning: desire, choice
(Rus.), will, selection (Rus.), better (Rus.), power, authority (Rus.) 2. The
theoretical concept of volition is rooted in philosophy, where volition (Lat.
voluntas) is interpreted as the ability of mind to self-determination, in particular
moral, as well as creation of a specific causality. Volition issues began to develop
within the problem of free will and initially had no clear ontological connotations,
limited to the areas of ethics, epistemology and psychology?. Platon firstly viewed
will as a special subject of reflection and understood it as a synthesis of rational
evaluation and desire (and the latter is distinguished as the ability of soul). Aristotle
considered volition as a specific causality, different from the “pure” intellectual
sphere and from “pure” affects, and also provided terms for classical traditional
concepts (will, choice, decision, arbitrary, goal, etc.). In Descartes’ system, the
concept of volition is somewhat broader than the concept of intelligence, but, in
fact, volition is a modus of thinking. According to Kant, volition is the ability
to determine the action based on the idea of laws. According to the philosophy
of J.G. Fichte, will is an ability equal to intelligence, at the same time the act of
will has a logical priority in the process of self-determination of the rational /. In
view of V. A. Schopenhauer, the volition acquires an ontocosmic status and acts
as an irrational force: volition to live, which is devoid of a subjective source and
is objectification of the world will (universal metaphysical model). According
to F. Nietzsche, Schopenhauer’s “will to live” turns to an ontological “will to
power” *. Thus, in the metaphor of will, philosophers singled out primarily the

! Bennka YkpaiHcbka eHuukionenis. Temarnanuii peectp racen 3 Hanpsmy «FOpu-
JIM4HI HayKm» ; ykiaanadi : B. JI. badka, M. M. lllymmito ; 3a pex. 1. i. H., mpod. A. M. Ku-
punon. Kuis, 2017. 152 p.

2 @acmep M. DTUMOJIOTHYECKHUIT CIIOBaph PyCCKOro si3bIKa : B 4 T. @ Iep. ¢ HEM. 2-¢
u3n., crepeorun. Mockga, 1986. T. 1. C. 347—348.

> Hoast dunocodekas surkionenns ... . URL: https:/iphlib.ru/library/collection/
newphilenc/document/HASH2828150c93bb42edd37028# (date accessed: 13.03.2021).

4 Ibidem.
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intellectual-imperative aspect, a component of firm rational intention, action of
thought, aiming to fulfill a goal.

Having moved from philosophy to psychology, the definition of will has lost
its moral aspect and is viewed as a conscious self-regulation of human activities
and behavior, which ensures overcoming of internal and external obstacles while
purposeful actions and deeds'.

As S. L. Rubinstein emphasizes, due to the presence of will, a person
overcomes the limits of impulsive, instinctive actions and finds freedom in
relation to them, gaining the opportunity to change it. In contrast to the impulsive
action, which seems to tear through a person and break out of him, the act of
will comes from a person and is directed by him?. Thus, the will helps a person
to break free from external circumstances and, contrary to impulsive impulses
and emotions, to control his behavior, to direct it to achieve a consciousously
set goal.

V. M. Bekhteriev considered consciousness in unity with the will. The
founder of reflexology noted that awareness is directly linked to the will, that
awareness is realized “in and through” the act of will®.

In research papers by L. I. Kazmirenko, O. I. Kudermina, O. Ye. Moisieieva,
it is stressed that volitional activity necessarily unfolds as a series of acts and
actions that provide for realization by a person of one’s efforts and the nature
of mental processes: evaluation of a situation; choice of direction for future
actions; selection of means needed for goal fulfillment, decision-making, etc.
Will (as a mental process) is inextricably linked to cognitive and emotional
activities of a man. It is known, volitional regulation of behavior always starts
with an intellectual act: awareness of a challenging situation. Analysis of a
challenging situation requires intensification of volitional processes. Without
thinking participation, the volitional process would not be conscious and would
lose the actual volitional nature. Nevertheless, will and thinking are not identical
concepts, as will is not just the outer shell of thinking. In contrast to thinking,
the will does not make up a stand-alone product, it only helps to perform an
action and implement a chosen strategy of behavior. Thus, in the concept of
will, the holistic nature of an individual psyche can be observed: the problem
of will relates to and is inseparable from personality problems, consciousness,
self-awareness, needs, motivational and emotional spheres, cognitive activity of
a person®.

Ye. P. Ilin singles out four functions of the will: control over states and the
organization of mental processes, regulation of various parameters of actions,

! Kparkuii ricuxosorndeckuii cnosaps ; coct. : JI. A. Kaprenko ; mox o6ur. pen.
A. B. Ilerposckoro, M. I. SIpomesckoro. Mocksa, 1985. P. 48.

2 Pyounmureiin C. JI. Op. cit.

? BexrepeB B. M. O6bekruBHas ricuxonorusi. Mocksa, 1991. 476 p.

4 Kasmipenko JI. 1., Kynepmina O. 1., Moiiceesa O. €. TIcuxosoris : mipyYHHUK ; 3a
3ar. pex. JI. I. Kasmipenko. Kuis, 2015. 213 p.
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initiation and implementation of volitional actions, the choice of action due to
conflict of motives and goals !.

N. K. Arch, L. S. Vyhotskyi, L. I. Bozhovych, V. I. Selivanov, researchers
of the problem of will, emphasize that one of its functions is to consciously
overcome obstacles. V. I. Selivanov notes, the criterion of conscious overcoming
of difficulties is basic for all volitional acts of a man, in general he distinguishes
volitional regulation from other properties of psyche and forms of control 2.

According to V. A. Ivannykov, the real mechanism for changing or
initiating volitional efforts is to change the meaning of action. The possibility of
participation of personality semantic formations in control over activity has been
also noted by L. S. Vyhotskyi, who observed a change in the behavior of children
in the event of a change in the meaning of a situation itself. At the same time,
the meaning of a situation conditioned for the child all the power of effective
motivation associated with a situation: regardless of the fact that a situation was
progressively loosing attractive features that things and direct activities with
them contained. D. M. Uznadze * expressed a similar point of view on the role of
meaning in behavior. Having initiated the concept of physical and psychological
behavior, this scientist considered psychological only such physical activity of
a person which he experiences as a carrier of a certain meaning, significance,
value. The motive of volitional behavior, according to D. M. Uznadze, consists
in change of behavior value. It is the awareness of the superiority of a particular
value, characteristic of a particular behavior, and altering of one of them is
the motive for a personal decision . In research papers by L. 1. Bozhovych,
instructions that the volitional act involves an individual as a whole and the
result depends on what meaning a conflict situation possesses for a person, what
position an individual takes in relation to this situation. I. M. Siechenov believed
that the meaning of actions is determined by higher human needs, being decisive
for the choice of volitional action .

After analyzing the psychological literature, we can single out two main
functions of the will: motivational and regulatory. The motivational function
ensures human activity and is manifested in the system of a person’s goals and
behavior specific motives to achieve these goals. In contrast to reactive response,
when an action is directly conditioned by a situation, the activity generates an
action as a result of the specifics of a subject’s internal states , which manifests
itself at the time of an action. Activity is characterized by arbitrariness, that is
determined by a consciously defined goal. If a person does not need to perform
a certain action, but he is obliged to perform it, the volitional process forms
ancillary motivation, changing the meaning of an action and increasing its

! Mimeun E. T1. Op. cit.

2 CenuBanos B. 1. Op. cit.

3 V3uayze 1. H. Tcuxonorus ycranoku. Cankr-ITerepOypr, 2001. P. 414.
4 Bannukos B. A. Op. cit.

5 CeuenoB 1. M. N36panusie npoussenenus. Mocksa, 1953. 336 p.
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significance for a person (through self-reassessment of the motive significance,
by changing a role, position of a person, anticipation and overcoming of the
consequences of actions) . Developement of motivations for the act of will is
also achieved through creation of an additional meaning for an action (by means
of setting of a more specific goal, when one action is a part of another). At the
same time, a new auxiliary motive starts influencing a person owing to not
motivating, but meaning-making function. Encouraging a person to act creates
a certain structured system in the form of motives hierarchy: from satisfaction
of basic physiological needs to higher impulses associated with the experience
of spiritual, moral, aesthetic and intellectual feelings. Analyzing the concept of
will as a moral self-regulation of behavior, it can be emphasized that its main
characteristic is subordination of personal motives to socially significant. The
regulatory function of the will ensures a purposeful orientation of activity in
a certain direction to achieve the greatest effect of activity and is able to inhibit
performance of actions and behavior contradicting the worldview, ideals and
beliefs of an individual'. An integrator of will for a particular person is volitional
orientation based on the system of views on the world around, understanding of
the purpose and significance of his activities. I. B. Novytskii, a civil attorney,
emphasizes that will which is not expressed externally, does not matter in terms
of law, since law does not pay attention to one psychological process of will?
formation. Therefore, as a matter of law, an objectified result of this psychological
process is of great importance, when the will is manifested externally. In the
legal literature there is the concept of defect of will. There is no such concept
in psychology, thus, when establishing a certain conditional nature of this term,
it should be stressed that lawyers use the defect of will phrase to denote certain
emotional and volitional personality disorders, behavioral disorders, specific
intellectual and volitional inferiority of regulation by the subject of civil law
relations of significant actions from the point of view of own interests which do
not reflect his genuine will. Such a low level of will control over one’s actions by
a person is not outside a mental norm. Within the limits of sanity, it is menifested
in the reduced ability of the subject to fully assess a particular situation which
is meaningful for him and adequately make decisions, comprehensively manage
his actions aimed at fulfilling certain goals*:
T.V. Sakhnova, analyzing the legal literature on the topic of defects of will,
notes that externally the defect of will can be interpreted as follows:
* non-conformity of will with will expression (a decision was made
consciously and freely, but actions are not harmonized with it, not aimed
at achieving a goal set by the agreement subject);

! Kasmipenko JI. I., Kynepmina O. 1., MoiiceeBa O. €. Op. cit.

2 Hosurkwmii 1. B. Op. cit. P. 245.

> PomanoB B. B. Opuauueckas ncuxonorust : yue6. moco6. ais CIIO. 3-e usn.,
nepepad. n mor. Mocksa, 2019. 170 p. [Dnexrponnstii pecypc]. URL: https://urait.ru/
bcode/433474 (date accessed: 13.03.2021).
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* inadequate developement of the will itself under its formal expression
(direction of action corresponds to a chosen goal, but a decision itself is
approved neither independently no freely) '.

V. F. Yenhalichev, S. S. Shypshyn believe that (psychologically) in the
case of non-conformity of will with the will expression, the insufficiency of
volitional component of an agreement (the intellectual side is full) is distin-
guished as the main, and in the case of inadequate developement of the will:
the lack of intellectual component (while the volitional side is full). Above all,
V. F. Yenhalichev, S. S. Shypshyn also emphasize that the integrity of psy-
che should always be taken into account, namely intellectual, volitional and
emotional processes, states and traits of a person in conjunction. To prove the
existence of a defect of will as a legally significant circumstance, it is crucial
to identify such peculiarities of mental processes and states of a subject which
would allow to reach a right conclusion about the ability to understand the actual
meaning of performed actions and willpower to control them 2.

As T. M. Sekerazh notes, in law, defect of will is considered as a summarizing
category regarding conditions of invalidity of legal acts. A summarizing
psychological criterion of defect of will is the inability of a legally capable person
to understand the meaning of his actions or to manage them as a result of a specif-
ic emotional state, mistaken belief on the activity purpose or under the influence
of external influence (violence, threat, coincidence of severe circumstances) >.

N. V. Alikina stresses that in case of reasonable doubts about the ability of
a person to rightly perceive any significant elements while agreement conclu-
sion, it is advisable to assess psychological factors (memory, attention, thinking,
emotional state) affecting the nature of a person’s (more often of old age, as foren-
sic expert practice shows) perception of peculiarities and a real maintenance of
a situation being considered in a case. In such cases, it is possible to conduct a fo-
rensic psychological analysis. Such research involves performing psychological
analysis of initial data on external circumstances (event situation of agreement
conclusion and and events preceding this situation), determining a person internal
state, that is establishing the presence (absence) of individual psychological
traits and state of a person, specific conditions of his microsocial position
and conditions of concluding an agreement (coincidence of circumstances of
special unfavorability, dependence, threats, increased obedience, depression,
helplessness, confusion, etc.) on the ability to understand the actual meaning
of his own actions, consciously manage them and predict their consequences *.

! Caxnosa T. B. Op. cit.

2 Enrasneraes B. @., Iunmus C. C. [TpakTHKYM 110 Cy1eOHO-IICHXO0IOIHYECKOH IKC-
nepruse : yuaed.-MeTo. mocod. 2-e u3n., mepepab. u gom. Kamyra, 2013. 286 p.

3 Cexkepax T. H. Op. cit.

4 TTamkoBcbka T. BusHauHs yroj HeIiHCHHME: ncuxojor posdeperbes? // Odgi-
uiitnuii caidt «fOpuanunoi raszerm». 24.02.2017. URL: https://yur-gazeta.com/publi-
cations/events/viznannya-ugod-nediysnimi-psiholog-rozberetsya.html (date accessed:
19.03.2021).
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According to paragraph 6.4 of Scientific and methodical recommendations
concerning preparation and appointment of forensic examinations and expert
researches (hereinafter referred to as Recommendations), main tasks of forensic
psychological analysis are identification in the examinee of:

* individual psychological traits, character traits, leading personality

traits, motivating factors of mental life and behavior;

e emotional reactions and states,

e patterns of mental processes, the level of their development and

individual properties '.

According to the above-mentioned Recommendations, the object of
psychological analysis is mentally healthy people 2.

According to the definition provided by T. M. Yehorova and V. V. Yehorov,
the object of forensic psychological analysis is a person as a personality (examin-
ee) and a set of information sources reflecting information about mental activity
of the examinee in legally significant circumstances °.

T. M. Yehorova, N. V. Alikina, T. V. Savkina emphasize that research sub-
ject of forensic psychological analysis in cases of invalidation of agreements
concluded by a person is a set of psychological facts revealing individual
psychological traits of the individual, specifics of his cognitive and volitional
spheres in circumstances of conclusion of the agreement being considered in
a case *.

According to paragraph 6.7 of the Recommendations, tasks of a forensic
psychologist while conducting this type of forensic psychological analysis
include: establishing the degree of understanding by the examinee of an actual
content of his actions and their consequences, his ability to make a conscious
decision and implement it by his actions; identification of non-pathological
mental anomalies in a legally capable person which impede adequate reflection of
reality, as well as coverage of the issue on personal significance of circumstances
under which an agreement was concluded for a person.

! HaykoBO-MeTOIMYHI pEeKOMEHIalil 3 MHUTaHb MiJrOTOBKH Ta HPH3HAYCHHS Cy-
JIOBUX EKCHEPTH3 Ta eKCHEePTHHX JIOCITIPKeHb : 3aTB. Haka3oM MiH’IocTy YKpaiHM Bix
08.10.1998 p. Ne 53/5 (as amended and supplemented). URL: https://zakon.rada.gov.ua/
laws/show/z0705-98 (date accessed: 19.03.2021).

2 Ibidem.

> €roposa T. M., €ropos B. B. Jluckyciiini nmuranHs momo 06’ekra Ta mpeaMera
CYJI0BOI IICHXOJIOTIYHOT eKCIEPTU3H. AKmyanvHi numanms cy0oeoi ekcnepmusu i Kpumi-
nanicmuxy : 30. MaT-1iB MDXHAp. HAyK.-TIPAaKT. KOH., TpUCBsY. 150-pid. 3 THI HAPOIIXK.
3aciyx. npod. M. C. Boxkapiyca (Xapkis, 18—19.04.2019). Xapkis, 2019. P. 428—430.

4 €roposa T. M., Anikina H. B., CaBkina T. B. JludepeHuianpHuii miaxiz 1o mpose-
JICHHSI Cy/I0BOT IICHXOJIOTIYHOT eKCIIEPTU3H SIK ITiJICTaBa BU3HAUCHHS 11 IPEAMETHHX BHIIB.
Apoyxeposcoki uumanns : 36. MaT-11iB MiXkHap. HayK.-IPaKT. KOH)., TprcBsd. 90-pid. Bix
JTHS HapoJDK. BUJAT. BUYCHOTO-KpHMIHANICTa, JI-pa Iopu. Hayk, npod. JI. FO. Aporxepa
(ITonrasa, 25.05.2017). Xapkis, 2017. P. 155—157.
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Given the purpose of forensic psychological analysis on cases of invalidation
of agreements, a forensic psychologist is addressed with the task of establishing:
individual psychological traits of a person; personal significance of circumstances
in which an agreement was concluded for a person; emotional state of a person
during agreement conclusion by him ',

In accordance with the above questions, a forensic psychologist can answer
main questions posed for psychological research, namely: “Was a person able,
taking into account particular circumstances, completely freely and consciously
make decisions and implement them in his actions?”, “Or was a person able,
taking into account established circumstances, to realize — and to what extent —
an actual content of their own actions and their consequences?”, “Was a person
able to fully and consciously make a decision being adequate for a situation, and
Sfully consciously implement it?” .

Considering issues posed to a forensic expert, to conduct a psychological
analysis, actual data must be provided to a forensic expert allowing to perform
a complete analysis of psychological circumstances under which an agreement
is concluded, as well as information on individual psychological traits of a per-
son (subject of civil law relations) during lifetime and directly during agreement
conclusion. Apart from the above initial data, answering questions of this subject
type of forensic psychological analysis is quite challenging.

It is known from the scientific literature that competence of forensic
psychological analysis includes the establishment of the degree of understanding
by the examinee of his own actions and the ability to manage them; ability to
make meaningful (considering all essential conditions) decisions; identification
of psychological anomalies in a legally capable person that impede adequate
reflection of reality; determining the ability of a witness to correctly perceive
circumstances corresponding to a case and to provide relevant evidence * based
on them.

M. M. Kochenov adds to this list the ability of a forensic psychologist when
diagnosing a person’s individual psychological traits to identify a tendency
to increased suggestion, impulsivity, annoyance, rigidity, etc. which could
significantly affect the subject behavior, as well as establish possibilities of
a certain mental state (confusion, loss of landmarks, etc.) in a person and expertly
assess their impact on the quality of individual actions performance * in specific
conditions.

! HaykoBo-metoquyHi pexkomenarii ... . URL: https://zakon.rada.gov.ua/laws/show/
z0705-98 (date accessed: 19.03.2021).

2 Ibidem.

3 Kobepa A. B. CyoBo-IICHXOJIOTYHA eKCIepTH3a sIK popMa BUKOPHUCTAHHS IICH-
XOJIOTIYHHX 3HaHb B ropucnpynaeHuii. Haykosi sanucku HayionansHo2o yHigepcumenty
«Ocmpo3svka axademiay. Cepisa : Ilcuxonoezis. 2008. Bun. 11. P. 93—99. URL: https://
nbuv.gov.ua/UJRN/Nznuoapp 2008 11 13 (date accessed: 19.03.2021).

4 Ibidem.
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In view of T. V. Sakhnova, when performing a research, a forensic
psychologist establishes the fact of incorrect, erroneous reflection by a person of
agreement conclusion peculiarities, highlights reasons of psychological nature
of such errors (external and internal). Whithin the content of error as a defect of
will, the main is that the will of a non-compliant party is formed not on the basis
of a balanced and free decision, but under the influence of misconceptions about
essential elements of an agreement (or due to their ignorance). Thereby, the fact
of making a mistake is established by court'.

V. A. Polianska, considering the issue of carrying out multidisciplinary
forensic psychological and psychiatric analyses under this category of civil cases,
emphasizes that a forensic psychologist’s competence includes identification of
such legally significant personality traits as increased suggestibility, increased
obedience, exposure to others’ influence, the impact of somatic diseases on the
psychological state, emotional state in a psycho-traumatic situation. At the same
time, a forensic expert in no case solves tasks as to capacity or incapacity of
a person, validity or invalidity of an agreement .

Conclusions. Thus, summarizing achievements of scientists and
practitioners, peculiarities of conducting forensic psychological analyses in
cases of invalidation of agreements concluded by a legally capable person are
determined. The concept of will and its synthesized criteria in law, philosophy
and psychology are outlined. Based on forensic expert practice, the object,
subject, tasks of this subject type of forensic psychological examination, as
well as the limits of competence of a forensic psychologist are determined.
Recommendations are provided regarding the approximate list of initial data
necessary for conducting psychological research on cases of invalidation of
agreements concluded by a legally capable person. Experience of scientists and
practitioners indicates that the problem of will cannot be separated from problems
of personality, consciousness, self-awareness, motives, needs, emotions, cognitive
activity. Given that intellectual, volitional and emotional processes, states and
personality traits operate in interrelation, this type of research (as one of the
most complex subject types of forensic psychological analyses) requires further
theoretical analysis of objective and subjective factors of a person’s (subject of
civil law relations) mistaken actions in legally significant circumstances to solve
methodological and practical problems of expertology.
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T. I’ Xapina, O. A. I'epacumenxo
CynoBo-NCHXO0JI0TiYHA eKCIepTH3a
3a cpaBaMu NMPO BU3HAHHS HeillCHUMM yTof,
YKJIa/IeHUX Ji€3AaTHOI0 0c00010
Vzazanvneno meopemuuni, memoouuni ma npaxmuyni acnexmu, wo cmocy-
10MbCsL NPOBEOEHHS CYO0BO-NCUXONIOIYHUX eKCNEePMU3 30 CHPABAMU NPO GUSHAH-
H51 HeOTCHUMU Y200, YKIAOeHUX 0i€30amHoio 0coboro. 38anxcarouu Ha eKcnepmHy
NPAKMUKY, BUHAYEHO 00 €Km, npeomem, 3d80AHHA Yb0O20 NPEOMEMHO20 BUOY
CYO0BO-NCUXONOSTUHOT eKcnepmu3y 1 Medci KoMnemeHyii cy008o2o excnep-
ma-ncuxonoea. Haoano pexomenoayii w000 opieHmosHO20 nepeniky UXioHux
OaHUx, HeOOXIOHUX OJiA NPOBEOEHHs NCUXONO2IUHO20 OOCTIONCEHHS 3a MAKUMU
cnpasamu. J{oceio HayKo8yie i NpaKmuKie ceiouums, ujo npooiema oii Hegio-
OibHa 8i0 npobiem ocobucmocmi, c8i0oMocmi, Camocg8ioomMocmi, MOMUBi8, no-
mpeb, emoyill, Ni3HABAILHOI OIAILHOCI TIOOUHU.
Knrwuosi cnosa: nioexcnepmrua ocoba, 60is, cnpasa npo SUHAHHA Ye0Oou
HeOIICHO, NCUXON02IUHe O0CTIONCEHHS, CYO0B80-NCUXONIO2IUHA eKCnepmU3d.

T. I' Xapuna, O. A. I'epacumenko
Cyne0GHo-nicuxo0/10rn4ecKas IKCIepTH3a B /1eJIax 0 IPU3HAHUM
HeIelCTBUTEIbHOI CIeJIKU, 3aKII0YEHHOI 1eeC0COOHBIM JTHIIOM

Obobuenvl meopemudeckue, MemooudecKue u NPaKmuyeckue dcnekmol no
oenam 0 NPU3HAHUU HeOeuCmeUumenbHoU COCIKU, 3aKIOYEHHOU 0eeCcnoCOOHbIM
JTUYOM.

H3zyuenvr ocobennocmu nposedenusi NCUXON02ULecKo20 UCCLe008aHUsL NO
oenam 0 NPU3HAHUU HeOeuCmeUumenbHoOU COCIKU, 3aKIOYEHHOU 0eeCcnoCOOHbIM
auyom. Mcxo0s u3z sakcnepmuol npakmuku, HA36amusl 00beKm, npeomem, 3a0a-
Y 9MO20 NPEOMEMHO20 BUA CYOEOHO-NCUXOIOSUYECKON IKChepmu3sbl. Ykasa-
Hbl BONPOCHL, KOMOPbIE CIMAGM HA PeUleHue NCUXOL0SUYECKOU IKCNEPMUsbl no
denam o nmpusHanuu coerku HeoelicmeumenvHou. OuepyeHvl epanuybl Komne-
MeHyuu cy0ebHo20 IKCNEePMa-neuxonoed. J{anvl pekomeHoayuu OmHOCUMenbHO
OPUEHMUPOBOUHO20 NePeUHsl UCXOOHBIX OAHHBIX, HEODX0OUMbBIX OISl NPOBEOeHUs
ncuxonocuyeckoz2o ucciedosanus. C onopoi Ha KCHEPMHYIO NPAKMUKY VK-
3aH AN2OPUMM AHATU3A UCXOOHBIX OAHHBIX NPU NPOBEOCHUU NCUXOTOSUYECKO-
20 UCCNIe008aAHUA NO 0eNaM O NPUSHAHUU HeOelCm8UmenbHow COenKl, 3aKio-
UEHHOU 0eecnoCOOHbIM TUYOM. YKA3aHbl OCHOBHbIE COCMABNAIOWUE, KOMopble
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HeobxX00UuMO GbiA6UMb NPU NPOBEOCHUU IKCNEPMHO20 UCCLEO08AHUSL NO INOMY
npeoMemHoMy 8UOY NCUXONOSULECKOU IKCNEPIMUSDL.

Onvim yuénwix u npakmuKos ceuOemenbCmeyen o mom, Ymo npooiema 60.u
Heomoenuma om npooiem IUYHOCHU, CO3HAHUS, CAMOCO3HAHUS, MOMUBOE, NO-
mpedHocmel, dIMOYuUll, NOIHABAMENLHOU 0esAMEeNbHOCIU YenoseKkd. Yuumuleas,
Mo UHMENIEKMYAIbHbIE, BONEBbIE U IMOYUOHATbHbIE NPOYECCHl, COCMOAHUS
U C8OUICMBA TUUHOCIIU OCUICBYIONT 80 B3AUMOCES3U, YKA3AHHBIL BUO UCCE006d-
HUsl (KaK 0OUH U3 CIOJCHBIX NPEOMEMHBIX BUO0E CYOCOHO-NCUXONIO2UYECKOU IKC-
nepmu3vl) Hys#coaemces 6 OanbHetiuem meopemudeckom anaiuse 00beKmueHbix
U CyObeKmuUGHbIX Yakmopos owudouHoCmu Oeucmeull 1uya (Cyovekma epaic-
OAHCKO-NPABOBLIX OMHOWIEHUT) 6 IOPUOUUECKU ZHAYUMBIX 0OCMOAMENbCMEAX
0715 pelenus MemoooI02UecKUX U NPAKMU4ecKUx 3a0a4 IKCnepmonoun.

Kniouegvie cnosa: noosxcnepmuoe auyo, 60is, 010 0 NPUSHAHUU COENKU
HeOelicCmeumenbHoll, NCUXON02UUEeCKOe UCCLe008aHUe, CYOeOHO-NCUXON02U-
uecKas IKCnepmu3a.
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